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In the Uriitrd Htates District Court for the District of

Alaslca, tSevond Division.

WILD (;OOSE MININ(} AND TRAD-
\

ING COMPANY, (a Corporation),

Plaintiff,

vs.

LENA WALTON et ah.

Defendants.

Second Amended Complaint.

Comes now the plaintiff, and by stipulation of counsel

for plaintiff and defendants and files its second amended

complaint as follows, to wit:

1.

That at all times herein mentioned the plaintiff was,

and now is, a corporation organized and existingi under

and by virtue of the laws of the State of California, and

authorized to do and doing business in the District of

Alaska.

2.

That the names of the defendants designated as John

Doe and Richard Roe are unknown to the plaintiff, and

said names are used as ficitious names.

3.

That on or about the 25th day of May, 1898, one E. S.

Walker, being then a citizen of the United States, peace-
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ably and lawfully entered upon that certain parcel or

tract of land and premises hereinafter particularly de-

scribed, while the same was a part of the vacant and

unclaimed public mineral land of the United States and

free and open to location and appropriation as a min-

ing claim, and prospected and explored the same for

gold, and discovered gold thereon and therein, and lo-

cated the same as a placer mining claim in accordance

with the mining laws of the United States and the local

customs, rules and regulations of the mining district

wherein the same was situated, and took possession and

occupied the same; that such location of said claim was

made by the said E. S. Walker by plainly marking the

same upon the ground so that the boundaries thereof

could be readily traced, by the erection of substantial

stakes and monuments, and by posting thereon a notice

of such location; that thereafter, to wit, on or about

the 23d day of June, 1898, being within the time pre-

scribed by the rules and customs of the said mining dis-

trict, the said E, S. Walker filed for record in the ortice

of the recorder in and for said Eldorado Mining District,

a certificate of such location, containing the name of the

locator, to wit, E. S. AValker, the date of the location, t)

wit, the 25th day of May, 1898, and such a description

of the claim by reference to natural objects and per-

manent monuments, that the same could be easily identi-

fied, which said certificate of location was duly recorded

in Volume 2, page 48 of said records, and now appears

therein; that the following is a description of said min-

imi claim: Placer Mining Claim known as and called
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^Nrmiibei* Nineteen (19) Above Discovery on Ophir Oreek,

formerly Ivnown as Kivik Ci'eek, a tributary of the Xeu-

kliik River in tlie Eldorado Minin<>- District, in the Dis-

trict of Alaska, more particularl}^ described as follows,

to wit:

Commencing at the original location stake of E. S.

Walker, situated about the center of the upper end line

of No. 18 Above Discovery on Ophir Creek; thence north

53 degrees and 28 minutes east, 356.8 feet to a stake;

thence south 60 degi'ees and 16 minutes east, 1426.5 feet

to a stake, situated about 158.5 feet in a southerly di-

rection from the original northwest corner stake of the

claim marked on the ground by the said E. S. Walker,

and known as the Walker location or No. 19 Ophir;

thence south 42 degrees 25 minutes west, 690.8 feet to

a stake; thence north 53 degrees and 30 minutes west,

1505.6 feet to a stake, thence north 54 degrees and 1

minute east, 186.3 feet to point of 'beginning; said claim

containing less than twenty acres.

4.

That on or about the 12th day of September, 1901, for

a valuaible consideration to him in hand paid, said E. S.

Walker executed and delivered to one S. S. Walker a

good and sufficient deed of conveyance of the said min-

ing claim, and the whole thereof, which said deed of

conveyance was thereafter, to wit, on the 28th day of

September, 1901, filed for record in the office of the re-

corder in and for the Council City Recording District,

in the District of i^laska, wherein said claim lies, an<1
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\\;is (Tilly iim()1(1(m1 in volume 5, at pag:e 140 of said

records as appears therefrom.

5.

That thereafter, to wit, on or about the 2(>th day of

September, 1901, for a valuable consideration, to her

in hand paid, the said S. S. Walker executed and de-

livei-^d to the plaintiff, said Wild Goose Mining and

Tiading Company, a good and sufficient deed of con-

veyance of the said mining claim, and the whole there-

of, which said deed of conveyance was thereafter, to wit,

ou or about the 28th day of September, 1901, filed for

record in the office of the recorder in and for the said

Council City Recording District, and was duly recorded

in volume 5, at page 145 of said records, as appears

therefrom.

6.

That thereafter, on or about the said 20th day of Sep-

tember, 1901, the defendants wrongfully and unlawfully

entered upon and took possession of said mining claim

and ousted and ejected the plaintiff therefrom, and with-

held the possession thereof, and ever since said date has,

and now does so withhold the possession of said claim

from the plaintiff to the plaintiff's loss, injury and

damage.

7.

That the said mining claim is valuable only for the

gold, and gold-bearing gravel deposited thereon and

therein; that the said defendants have been and are

working and mining the same and extracting the gold

therefrom and destroying the value thereof, and have
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taken and appropriated to their own use gold of the valu(«

of about the sum of |25,000; that the said defendants

threaten to and will, unless restrained by the order of

this Court, continue to mine and extract the gold from

said mining claim to the destruction of the said property

and to the irreparable loss, injury and damage of the

plaintiff,

8.

That plaintiff is informed and believes, and upon such

information and belief alleges, that the said defendants,

and each of them, are insolvent, and without any sub-

stantial assets or property in the District of Alaska, and

are unable to respond in damages to the plaintiff, or to

satisfy any judgment which this plaintiff may recover

in this action.

Wherefore, plaintiff prays for judgment against the

defendants, for the restitution of said lands and prem-

ises and the whole thereof; for the sum of f25,€00, as

damages and for the plaintiff's costs and disbursements

herein; and that defendants, and each of them, be en-

joined and restrained by an order of this Court, pending

the determination of this action, from working upon,

mining or extracting gold or other value from the said

mining claim, or any part thereof, and that upon the

determination hereof, said restraining order be made

permanent.

OHAS. S. JOHNSON,
ALBERT FINK,

P. C. SULLIVAN,
A. J. DALY,
Attorneys for Plaintiff.



FiiitcMl ^;tates of Ainerica,^

District of Alaska. J

L. L. Lano, beinij first dn]\^ sworn, deposes and says:

T am the manap^inij a^ent of the above-named plaintiff,

Wild Goose ^Mininjr and Tradinof Company, a corpora-

tion, in the District of Alaska, and the agent and person

upon whom service of process may be served as repre-

senting said company, in said district; that I have read

the foregoing complaint, know the contents thereof and

the same is true as I verily believe.

That I inake this affidavit of verification for the rea-

son that said plaintiff is a corporation.

L. L. I/ANE.

Subscribed and sworn to before me this 22d day of

March, 1902.

[Seal] ALFRED J. DALY,
!N'otary l*ublic in and for the District of Alaska, Re-

siding at Nome.

I, Albert Fink, do hereby certify that I am one of the

attorneys for the above-named plaintiff in the above-

entitled cause; that I have compared the foregoing copy

of the second amended complaint, with the original

thereof, and the above and foregoing is a true, full and

complete transcript of the original and the whole there-

of.

One of the Attorneys for Plaintiff.



The Wild (loom Mininr/ and Trading Company. 7

Service by receipt of a copy of the within second

amended complaint hereby accepted this 22d day of

March, 1902.

BARD & SCHOFIELD.

No. 555. In the United States District Court for the

District of Alaska, Second Division. Wild Goose Min-

ing and Trading Company, Plaintiif, vs. Lena Walton

et al., Defendant. Second Amended Compliant. Filed

in the office of the Clerk of the United States District

Court, Alaska, Second Division, at Nome, Alaska.

March 22, 1902.

H. G. STEEL,

Clerk.

By H. C. Gordan,

Deputy Clerk.
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In the United States District Court, in and for the District of

Alaska, Second Division.

THE WILD GOOSE MINING AND
TRADING CX)MPANY (a Corpora-

tion),
I

Plaintiff,
j

vs. i

LENA WALTON, L. H. FRENCH, J. H. /

WILLSON, JOSEPH LAVERDIER,'\

JOHN DOE and RICHARD ROE, ]

Whose True Names are Unknown,

Defendants.

Answer of L H. French to Second Amended Complaint.

Comes now the above-named defendant, L. H. French,

and answering plaintiff's second amended complaint, for

himself only, and admits, denies and alleges as follows

:

1.

Denies that he has any knowledge or information

thereof sufficient to form a belief as to the matters and

things stated in paragraphs one, two, three, four and

five of plaintiff's complaint, and therefore, he denies

each and every allegation, matter and thing contained

therein.

2.

And defendant French answering paragraph six of

plaintiff's second amended complaint, alleges that on or

nhnnt thp 9ntVi rlav nf Sar^fpinhpr A Ti IftOI hp and thp
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defendant Lena Walton were, ever since have been and

now are, in the lawful and peaceable possession of the

northern portion of the premises described in plaintiff's

complaint, but holding and claiming said portion as a

portion of the said Walton and Willson location herein-

after described; but denies said possession was at that

or any other time wrongful or unlawful.

And denies that the defendant French or the defend-

ant Walton upon that or any other date wrongfully or

unlawfully entered upon said premises, or ousted or

ejected the plaintiff therefrom.

And denies that on the said 20th day of September,

1901, or at the time of the commencement of this action,

that said defendants French or Walton withheld or do

now withhold the possession of all of the said premises

from said plaintiff, but admit that on the said 20th day

of September, A. D. 1901, the said defendants French

and Walton did, ever since have and do now withhold

the possession of a portion of the premises described

in plaintiff's complaint from plaintiff, but denies that

the said withholding of said portion, as hereinafter set

forth, was unlawful or wrongful.

And denies that defendants French or Walton have

in any way caused the plaintiffs loss or injury or damage

in any way, sum or at all.

3.

Defendant French answering paragraph seven of

plaintiff's complaint, admits that the said mining claim

is valuable only for the gold and giold-bearing gravel
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deposited thereon and therein, but denies that defend-

ants have been or now are working or mining upon any

portion of the premises described in plaintiff's com-

plaint, or are extracting gold therefrom, or destroying

the value thereof, or have taken or appropriated to their

own use gold of the value of the sum of twenty-five

thousand dollars, or of the value of any sum of money,

or any gold at all therefrom.

Admits that defendant French intends to at some

time, unless restrained by the order of this Court, mine

and extract gold from a portion of the premises de-

scribed in plaintiff's complaint, but denies that by so

doing he will destroy the property, or that the plaintitt'

will suffer irreparable or any loss or injury or damage

thereby.

And defendant French alleges the fact to be that that

})ortion of the premises hereinafter described upon

wliich his grantors were working during the season of

nineteen hundred and one (1901), and up to and includ-

ing the 8th day of October, A. D. 1901, were not and are

not within the boundaries of the premises alleged to

have been located by E. S. Walker on the 25th day of

]\ray, A. D. 1898, and set forth in plaintiff's complaint.

4.

Defendant French answering paragraph eight of

]ilaintiff's second amended complaint, denies that he is

insolvent or without substantial assets or property in

tlie District of Alaska, or is unable to respond in dam-

ages to the plaintiff or to satisfy any judgment which the

plaintiff may recover in this action; but, on the con-
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trary, alleges the fact to be that he is solvent and able,

in property which he owns in the District of Alaska, to

respond in any sum that may be recovered as damages

by plaintiff in this action against him.

And defendant L, H. French, for a first, further and

separate defense to plaintiff's second amended com-

plaint, alleges

:

1.

That neither the plaintiff, or either of its aHoged

predecessors in interest or grantors, did or performed,

or caused to be done or performed, any work or labor,

or made any improvements of any kind, nature or de-

scription whatsoever upon or for the use or benefit of

said placer mining claim, Number Nineteen, Above Dis-

covery on Ophir Creek, described in plaintiff's complaint,

during the year A. D., eighteen hundred and ninety-

nine, or at any time previous thereto, or at any other

time prior to the year 1901, and that said plaintiff* or its

grantor, wholly failed and neglected to represent and do

the manual labor upon said claim in any manner or form

whatever, or at all, or to the value of anything, after

the date of the alleged location of said premises, to wit;

the 25Th day of May, A. D. 18U8, prior to the year 1901,

and that thereby whatever rights or property the plain-

tiff, or its grantors or predecessors in interest, if any

it may have had therein, by virtue of any alleged loca-

tion thereof, as set forth in plaintiff's complaint, be-

come and were actually forfeited by the failure to do

the annual labor or assessment work upon said prem-

ises, as required by law, during the said year eighteen
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hundred and ninety-nin-e, and defendant French further

states and alleges that neither said plaintiff, nor its

predecessors in interest or grantors did ever work or

attempt to work upon said claim after the failure to

perform the annual lajbor or assessment work, as afore-

said, before the location of said premises by J. H. Will-

son and Lena S. Walton, on the 1st day of January, 1900,

as hereinafter set forth, and that the said premises,

by reason of the said failure to perform said labor or

assessment work, or improvements, or to commence

work upon the claim after such failure, as aforesaid,

were, on the 1st day of January, A. D. 1900, open to lo-

cation in the same manner as if no location of the same

had ever been made.

2.

And defendant French further alleges that the claim

known as Number Nineteen Above Discovery on Ophir

Creek, now in the Council City Recording District, but

formerly in the Eldorado Mining District, District of

Alaska, was on the 1st day of January, A. D. 1900, pub-

lic, unoccupied and unappropriated mineral land of the

United States.

That upon the said 1st day of January, A. D. 1900,

J. H. Willson and Lena S. Walton, were, and each of

them was, a citizen of the United States; and the said

Willson and Walton on said 1st day of January, A. D.

1900, went upon the unoccupied, public domain of the

United States and made a discovery of gold upon the

ground, hereinafter described, and immediately there-

after marked the boundaries of the said claim so that
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it could ibe readily traced, by placing substantial stakes

around the said claim and at each of the four corners

and the center ends thereof, and that upon the initial

stake of the said claim, the said J. H. Willson and Lena

S. Walton did post a notice describing the same, and

stating that the said claim should be known as Number

Nineteen Above Discovery on Ophir Creek, the date of

the location to be January 1st, 1900, and the name of the

locators to be said J. H. Willson and Lena S. Walton,

and gave such a description in the notice of the said

claim located, by reference to a natural object and a

permanent monument, as would identify said claim; and

thereafter, on the 8th day of January, 1900, in accord-

ance with the local rules and reg'ulations of the said

district and the mining laws of the United States, did

cause to be recorded in the Eldorado Mining District,

District of Alaska, at page 131 of volume four (4) of the

records of said District, a true and correct copy of the

notice so posted, stating all the facts above alleged in

the said notice;

That said staking and the said recording was made

and done in accordance with the local rules, regulations

and customs of the Eldorado Mining District District

of Alaska; and with the laws of the United States.

That said Eldorado Mining District, above referred

to, has since been, and is now, incorporated in the Coun-

cil City Mining and Kecording District, District of

Alaska.
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3.

That on the 9th day of May, A. D. 1901, the said J. H.

Wilson and Lena S. Walton went in person upon the

said claim and restaked the same, by placiun; substan-

tial stakes around its boundaries, so that they could be

readily traced upon the ground; and in accordance with

the local rules and regulations of the Council City Re-

cording District, District of Alaska, within the bounda-

ries of which district, said premises were then and

there and are now located, did post an amended notice

of location of the said claim, the notice giving the names

of the locators to be J. H. Willson and Lena S. Walton,

the date of the location, and such a description of tlie

said claim located, by reference to a natural object and

a permanent monument, as would identify the said

claim; and thereafter, on the 10th day of May, 1901,

caused said amended location notice to be recorded in

volume two, at pages 253 and 254 of the records of the

Council City Recording District, District of Alaska, a

true and correct copy of which said amended notice of

location, so posted as aforesaid, is hereto attached,

marked Exhibit "A," and made a part thereof.

That the following is a description of the property lo-

cated and claimed by said J. H. Willson and Lena S.

Walton, and their grantees and successors in interest,

to wit: Beginning at this initial stake, wliich is situate

upon the left limit or bank of Ophir Creek, upon which

the notice of location is posted, and running thence

three hundred and thirty feet in an easterly direction

to comer stake number one; thence thirteen hundred
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and twenty feet in a northerly direction to corner stake

number two; thence three hundred and thirty feet in a

westerly direction to the north center end stake; thence

three hundred and thirty feet in a continuous line to

corner stake number three; thence thirteen hundred

and twenty feet in a southerly direction to corner stake

number four; thence three hundred and thirty feet in an

easterly direction to said initial stake.

4.

That the said J, H, Willson and Lena S, Walton, and

their grantees and succesfc^ors in interest, have since the

said 1st day of January, 1900, and up to, on, or about the

29th day of September, A.D. 1901, been in the peaceable,

actual, continuous and lawful possession of all of the

said above-described premises set out as the Walton and

Willson location; and during the summer of the year

A. D., nineteen hundred, they erected several habita-

tions upon the northern or upper portion of said placer

mining claim at a point distant about five hundred feet

from the northern end line thereof, in which said habi-

tation the said defendants French and Walton, or their

employees, have since continuously lived, and are now

residing therein.

That on or about the said 29th day of September, A.

D. 1901, the above-named plaintiff, through its agents

and employees, unlawfully and wrongfully and with an

armed force, entered upon the said premises and took

possession of two tents which were then and there the

property of lessees of defendants Walton and French,

and two employees of the plaintiff herein thereupon en-



1(1 Lena Walton a)id ]j. H. French vs.

tered into the possession of the same and resided in the

same continuously, and held possession thereof until on

or about the 15th day of November, A. D. 1901, after the

commencement of this suit, when thej' voluntarily with-

drew from said premises, quit possession thereof, and

left answering defendant and his codefendant Lena S.

Walton in the undisputed, peaceable possession of said

mining claim, and the whole thereof; that answering de-

fendant and his codefendant Walton from and after

said voluntary withdrawal by plaintiff continued to re-

main in the peaceable and exclusive possession of said

placer claim until on or about the 4th day of February,

1002, when on said last-named date the said plaintiff un-

lawfully and forcibly, by the aid of about twenty men,

tore down the cabin and tents on said claim, owned by

answering defendant and liis codefendant, Walton, drove

the employees of answering defendant and his codefend-

ant, Walton, from said claim, and removed from said

claim the cabin and tents so raised, together with all of

answering defendant and his codefendant Walton's min-

ing tools and provisions, and other supplies in said cabin

on said claim, and thereby ousted and ejected answering

defendant and his codefendant Walton ¥rom said prem-

ises, and that answering defendant and his codefendant

Walton continued to 'be ousted from said premises until

on or about the 3d day of March, 1902, when about said

date by an order of this Court, after hearing had, an-

swering defendant and his codefendant Walton were

granted a writ of restitution of said premises, and an

order requiring said plaintiff to replace the said cabin
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and tents upon said premises, and to remove all im-

provements placed upon said premises by plaintiff since

the date of said last-named ouster, and that ever since

the granting of the said writ of restitution and the or-

der replacing the answering defendant and his code-

fendant Walton, in possession of said property, answer-

ing defendant and his codefendant Walton have been

and now are in the peaceable and exclusive possession

of said placer mining claim and the whole thereof.

5.

And answering, defendant further alleges, that since

the location of said placer mining claim, on, to wit, the

1st day of January, 1900, answering defendant and his

codefendant, Lena S, Walton, have expended in improv-

ing and developing said claim, erecting cabins thereon,

;ind tents thereon, and in other betterments, the sum of

at least six thousand dollars (f6,000.00).

6.

And answering defendant, L. H. French further avers

and alleges, that during the year A, D., nineteen hun-

dred and one (1901), and prior to the commencement of

this suit, answering defendant's codefendant Lena S.

Walton and the said J. H. Willson, by a deed of convey-

ance, absolute upon its face, sold and conveyed to this

answering defendant, French, all of their right, title,

and interest in and to said placer mining claim known

as the Walton and Willson location, but in truth and in

fact the said deed was a deed of trust, wherein and

whereby answering defendant's codefendant Walton

and answering defendant French, were to be the own-
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ers, each of an iindivided one-half interest in and to said

minino: claim known as the Walton and Willson loca-

tion, and for the purpose of carrA'inof out the provisions

of said trust and pursuant to the terms thereof, answer-

ing defendant, on or about the 4th day of March, A. D.

1902, reconveyed unto his codefendant Lena S. Walton

an undivided one-half interest in and to the said placer

mining claim, and that answering defendant is now the

owner of an undivided one-half interest in and to said

placer mining claim, together wath all of the appurte-

nances, and that in conjunction with his codefendant,

Lena S. Walton, is now in the exclusive and peaceable

possession of said placer mining claim known as the

Walton and Willson location, hereinbefore described,

and the whole thereof.

Wherefore, defendant L. H. French, having fully an-

swered plaintiff's complaint, prays judgment:

1. That plaintiff take nothing by its action;

2. That defendant L. H, French be adjudged and de-

creed to be the owner of and entitled to the possession

of an undivided one-half interest of the premises de-

scribed in the foregoing answer;

3. And for his costs and expenses of suit.

A. J. BRUNER,

GEO. 1). SCHOFIELD,

J. P. KELLY,

Attornevs for Defendant L. H. French.
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Exhibit "A."

Amended Notice of Location.

Know all men by these presents, that we, the iiiider-

sio-ned, do hereby make and post this amended notice of

location of placer claim Number Nineteen (19) Above
Discovery on Ophir Creek, in the Council City Miniuo-

District (formerly EUdorado Mining" District), District of

Alaska, United States of America, originally located by

us, on the first (1st) day of January, 1900, which notice

of location was recorded in the office of the Mining Re-

corder of said Council City Mining District (formerly

Eldorado Mining District), in volume four (4), page one

Inmdred and thirty-one (131), on the eighth (8th) day of

January, 1900, which said Placer Mining Claim is bound-

ed and described as follows, to wit:

Beginning at this initial stake, upon which this

amended notice is posted (it being the same point at

which the original notice was placed), and running

thence three hundred and thirty (330) feet in an easterly

direction to corner staike number one (1); thence thir-

teen hundred and twenty feet (1,320) in a northerly

direction to corner stake number two (2); thence three

hundred and thirty (330) feet in a westerly direction to

the north center end stake; thence three hundred and

thirty feet (330) in a continuous line to corner stake

number three (3 )
; thence thirteen hundred and twenty

feet (1,320) in a southerly direction to corner stake num^

ber four (4); thence three hundred and thirty feet (330)

feet in an easterly direction to said initial stake or place

of beginning. This claim contains twenty (20) acres.
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;;ikI shall b«' known as number Nineteen (19) Above Dis-

covery, in said Conneil City Mining District (fonnerly

Eldorado Mining District, Alaska), and is situated about

half way between California Gulch and Guy Creek, trib-

utaries of said Ophir Creek, and is a'bout fourteen hun-

dred feet below where said Guy Creek enters said Ophir

Creek.

Tliis amended notice of location is made and posted

without waiver of any previously acquired rights, and

only for the puiT>ose of correcting any errors in the no-

tice of location so posted by us as aforesaid on the first

(1st) day of January, A. D. 1900.

Dated May 9th, 1901.

J. H. WILSON,

LENA S. WALTON (Locator).

Witness:

ROBERT SHAW.

I

25 cent Revenue Stamp. Canceled.]

[Endorsed]: Amended Tjocation. No. 19 Above on

Ophir Creek. Lena S. Walton, J. H. Wilson. Filed

for record in the Council City Recording Dist., 1:20 P. M.

:May 10th, 190] . vol. 2, pages 253 and 4 of Locations. W.

If. Ferguson, Recorder. .f2.50 due.

United States of America, "l

District of Alaska.
J

^^•

A. J. Bruner, being first duly sworn, upon his oath, de-

poses and says:

'IMiat he is the attorney for the defendant L. H. French

in the above-entitled action.
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That he has read and prepared the foregoing answer,

knows the contents thereof, and that the same is true,

as he verily believes.

Affiant further states that he makes this affidavit for

the reason that the defendant L. H. French is now ab-

sent from the District of Alaska.

A. J. BRUNEK.

Subscribed and sworn to before me this 22d day of

March, A. D. 1902.

[Seal] OLAUDIUS H. McBKlDE,

Notary Public in and for the District of Alaska.

Service of the within answer of defendant L. H.

French to plaintiff's second amended complaint, by copy

thereof, herewith accepted this 23d day of March, A. D.

1902.

ALBERT FINK,

Of Counsel for Plaintiff.

[Endorsed] : Original. No. 555. U. S. District Court,

Dist. of Alaska, Second Division, The Wild Goose M.

& T. Co., Plff., vs. L. H. French et al., Defts. Answ^er

of French to Plffs. Second Amended Complaint. Filed

in the office of the Clerk of the U. S. Dist. Court, Alaska,

Second Division, at Nome, Alaska, Mar. 24, 1902. H. G.

Steel, Clerk. By , Deputy Clerk. A. J. Bru-

ner, J. P. Kelley, Attys. for Deft. French, Nome, Alaska.
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In l/ir Iniicd i<tutts J)}f<trict Court, In and for lite District

of Alaska, Second Division.

THE WILD (iOOSE MINIXCI AND
TllADING OOMPAXY (a Corpora-

tion),

Plaintiff,

vs.

LENA WALTON, L. U. FRENCH, J.,

H. WILLSON, JOSEPH LAVER-

DIBR, JOHN DOE, and RICHARD
ROE, Whose Tme Names are Un-

known,

Defendants.

Answer of Lena Walton to Second Amended Complaint.

Comes now the above-named defendant, Lena Walton,

and by stipulation of counsel for plaintiff and defend-

ants, for answer to plaintiff's second amended com-

plaint, for herself only, admits, denies and alleges:

1.

Answering paragraphs one, two, three, four and five

of plaintiff's second amended complaint, answering de-

fendant, Slavs that she has no knowledge or informa-

tion sufficient to form a belief as to the truth of said al-

legations, or either of them, and she therefore denies

each and every allegation in said paragraphs contained.
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and tbe whole thereof, aii<l demands strict proof of the

same.

2.

Answering paragraph six of plaintiff's second amend-

ed complaint, she alleges that on or about the 20th day

of September, 1901, she and her codefendant, L, H.

French, were, ever since have been and now are in the

lawful and peaceable possession of the northern portion

of the premises described in plaintiff's second amended

complaint, but holding and claiming said portion as a

portion of the Walton and Wilson location hereinafter

described; but denies that said possession was at that

or any other time wrongful or unlawful.

And answering defendant denies that answering de-

fendant or her codefendant French upon that or any

other date wrongfullj^ or unlawfully entered upon said

premises, or ousted or ejected the plaintiff therefrom.

And denies that on the said 20th day of September,

A. D. 1901, or at the time of the commencement of this

action, that answering defendant or her codefendant

French withheld or do now withhold the possession of

all of the premises described in plaintiff's complaint,

but admits that on the said 20th day of September, A.

D. 1901, answering defendant and her codefendant

French did, ever since have and now do withhold the

possession of a portion of the premises described in

plaintiff's second amended complaint from plaintiff, but

denies that said withholding of said portion, as herein-

after set forth, was unlawful or wrongful.

And denies that answering defendant, or her code*
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fendant French, have in any way caused said plaintiff

loss or injury or damage in an}' sum of money whatever,

or at all.

3.

Defendant Walton answering- paragraph seven of

plaintiff's second amended complaint, admits that said

mining claim is valuable only for the gold and gold-bear-

ing gravel deposited thereon and therein, but denies

that defendants have been or are now working or min-

ing upon any portion of the premises described in plain-

tiff's second amended complaint, or are extracting gold

therefrom, or destroying the value thereof, or have

taken or appropriated to their own use gold of the value

of tlie sum of twenty-'five thousand dollars or of the

value of any sum of money, or any gold at all, there-

from.

Admits that answering defendant and her codefend-

aut French, intends at some time, unless restrained by

the order of this Court, to mine and extract gold from a

portion of the premises described in plaintiff's second

amended complaint, but denies that by so doing she will

destroy the property or that plaintiff will suffer irrepar-

able or any loss or injury or damage thereby.

And defendant Walton alleges the fact to be that that

portion of the premises hereinafter described, upon

which she was working during the season of 1901, and

up to and including the eighth day of October, 1901,

were not and are not within the boundaries of the prem-

ises alleged to have been located by E. S. Walker on the

25tli day of May, A. D. 1898, and set forth in plaintiff's

complaint.
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4.

Defendant Walton answering paragraph eight of

plaintiff's second amended complaint, denies that she isi

insolvent or without substantial assets or property in

the District of Alaska, or is unable to respond in dam-

ages to the plaintiff or to satisfy any judgment which

the plaintiff may recover in this action; but, on the con-

trary, alleges the fact to be that she is solvent and able,

in property which she owns in the District of Alaska, to

respond in any sum tliat may be recovered as damages

by plaintiff in this action against her.

And defendant Walton for a first, further, and affirm-

ative defense to plaintiff's second amended complaint,

alleges:

1.

That neither the plaintiff or either of its alleged pre-

decessors in interest or grantors did or performed, or

caused to be done or performed, any work or labor, or

made any improvements of any kind, nature, or descrip-

tion upon or for the use or benefit of said placer mining

claim Number Nineteen Above Discovery on Ophir

Creek, described in plaintiff's second amended com-

plaint, during the year 1899, or at any time previous

thereto, or at any other time prior to the year IMl, and

that said plaintiff, or its grantors, wholly failed and

neglected to represent and do the annual labor upon

said claim in any manner or form whatever, or at all, or

to the value of anything, after the date of the alleged

location of said premises, to wit, the 25th day of May

1898, prior to the year 1901, and that thereby w^hatever
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rijiht or property the plaintiff, or its grantors or prede-

cessors in interest, if any it may have had therein, by

virtue of any alleged location thereof, as set forth in

plaintiff's second amended complaint, become and were

actually forfeited by the failure to do the annual labor

or assessment work upon said premises as requirerl by

law, during the said year 1899, and said defendant Wal-

ton further alleges that neither said plaintiff, nor its

predecessors in interest or grantors, did ever work or

attempt to work upon said claim after the failure to

l>erf<)rm the annual labor or assessment work as afore-

said before the location of said premises by J. H. Wilson

and answering defendant Lena S. Walton, on the 1st

day of January, A. D. 1900, as hereinafter set forth, and

tliat the said premises, by reason of the said failure to

perform said labor, or assessment work, or improve-

ments, or to commence work upon said claim after such

failure, as aforesaid, were, on the 1st day of January,

1900, open to location in the same manner as if no loca-

tion of the same had ever been made.

o

And defendant Walton further alleges that the claim

known as Number Nineteen Above Discovery on Ophir

Creek, now in the Council City Recording District, but

formerly in the Eldorado Mining District, District of

Alaska, was, on the 1st day of January, 1900, public, un-

occnpied and unappropriated mineral land of the United

States.

That upon the said 1st day of January, A. D. 1900, an-

swering defendant and one J. H. Wilson were, and each
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of tliem was, a citizen of tlie United States, and tlie said

Wilson and answering defendant, on said 1st day of Jau-

uarv, 1900, went upon tlie unoccupied public domain of

the United States, and made a discovery of gold upon the

ground hereinafter described, and immediately there-

after marked the boundaries of the said claim so that it

conld be readily traced by placing substantial stakes

around said claim, and at each of the four corners and tlie

center ends thereof, and that upon the initial stake of

said claim, said J. H. Wilson and answering defendant

posted a notice describing the same, and stating that said

claim should be known as Number Nineteen Above Dis-

covery on Ophir Creek, aforesaid, the date of the location

to be January 1st, 1900, and the name of the locators to

be said J. H. Wilson and answering defendant Lena S.

Walton, and gave such a description in the notice of said

claim so located, by reference to a natural object and a

permanent monument as would identify said claim; and

thereafter, on the 8th day of January, 1900, in accordance

with the local rules and regulations of the said mining

<]istrict, and the mining law's of the United States, did

cause to be recorded in the Eldorado Mining District, Dis-

trict of Alaska, at page 131 of volume four of the records

of said District, a true and correct copy of tlie notice so

posted, stating all the facts above alleged in said location

notice.

That said staking and said recording was made and

done in accordance with the local rules, regulations and

customs of said Eldorado Mining District, District of

Alaska, and with the laws of the United States.
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That said Eldorado .Milling District above referred to

has since been, and now is, incori)orated in the Council

.Mining and liecording District, District of Alaska.

That answering defendant discovered gold on said

premises in Decem'ber, 1899.

3.

That on the ninth day of May, 1901, the said J. H. Wil-

son and answering defendant Lena S, Walton went in

person upon said claim, and restaked the same by plac-

ing substantial stakes around its boundaries so that they

could be readily traced upon the ground, and in accord-

ance with the local rules and regulations of the (^>uncil

Alining and Recording District, District of Alaska, with-

in the boundaries of which district, said premises were

then and there and are now located, did post an amended

notice of locatitm of said claim, said notice giving the

names of the locators to be J. H. Wilson and answering

defendant Lena S. Walton, the date of the location and

such a description of said claim so located by reference

to a natural object and a permanent monument as would

identify said claim; and thereafter, on the 10th day of

May, 1901, caused said amended location notice to be re-

corded in volume two, at pages 253 and 254 of the records

of the Council Mining and Recording District, District of

Alaska, a true and correct copy of which said amended

notice of location, so posted as aforesaid, is hereby at-

tached, marked Exhibit "A," and made a part hereof.

That the following is a description of the mining claim

located and claimed bv the said J, H. Wilson and answer-
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iug- defendant Lena S. Walton, and their grantee, code-

fendant L. H. French, to wit:

Beginning at this initial stake, which is situated upon

the left limit or bank of Ophir Creek, upon which the no-

tice of location is x>osted, and running thence three hun-

dred and thirty feet in au easterly direction to corner

stake number one; thenct^ thirteen hundred, and twenty

feet in a northerly direction to corner stake number tw^o;

thence three hundred and thirty feet in a westerly direc-

tion to the north center end stake; thence three hundred

and thirty feet in a continuous line to corner stake num-

ber three; thence thirteen hundred and twenty feet in a

southerly direction to corner stake number four; thence

three hundred and thirty feet in an easterly direction to

said initial stake.

4.

That the said J. H. Wilson and answering defendant

Walton and their grantee, codefendant French herein,

have since the said 1st day of January, 1900, and up to

on or about the 29th day of September, A. D. 1900, been

in the peaceable, actual, continuous and lawful possession

of all of said described premises, set out as the Walton

and Wilson location; and during the summer of the year

1900, they erected several hajbitations upon the northern

or upper portion of said placer mining claim at a point

distant about five hundred feet from the northern end

line thereof, in which said haibitations answering defend-

ant and her codefendant French, or their employees, have

since continuously lived and are now residing therein.

That on or about the said 29th day of Septemiber,

1901, the above-named plaintiff, through its agents
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and employees, unlawfully and wrongfully, and with

an arnied force, entered upon said premises and took

possession of two tents which were then and there

the property of lessees of answering- defendaut and

h(M' codefendant I'^rench, and two employees of plain-

tiff herein thereupon entered into the possession of

the same and resided in the same continuously,

:ind lu'ld i)ossession tliereof until on or about the 15tli

day of NoA'ember, A . 1). 1001, after the commence-

ment of this suit, when they voluntarily withdrew from

said premises, quit possession thereof and left answering

defendant and her codefendant Frem-ih in the undisputed,

peaceable possession of said mining claim and the whole

thereof; that answering defendant and her codefendant

French from and after said voluntary withdrawal by plain-

tiff continued to remain in the peaceable and exclusive

l>ossession of said placer mining claim until on or about

the 4th day of February, 1902, when on said last-named

date, said plaintiff' unlawfully and forcibly by the aid of

about twenty men, tore down the cabin and tents on staid

( laiiii ()^^ ned by answering defendant and her codefend-

ant r'rench, drove tlie employees of answering defendant

Mild her codefendant Fremh from said claim, and re-

moved from said claim the cabin and tents so raised, to-

gether with all of answering defendant and her codefend-

ant French's mining tools and provisions and other sup-

plies in said cabin on said claim, and thereby ousted and

ejected answering defendant and her codefendant French

from said premises, and that answering defendant and

her codefendant French continued to be ousted from said

premises until on or about the 3d day of March, 1902,
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when upon said date, by an order of this Court, after

hearing' had, answering defendant and her codefendant

French were granted a writ of restitution of said prem-

ises, and an order requiring said piaintiif to replace the

said cabin, tents, mining tools and supplies upon said

premises, and to remove all improvements placed upon

said premises by plaintiff sin^e the date of said last-

named ouster, and that ever since the granting of said

Avrit of restitution, and the order replacing answering de-

fendant and her codefendant French in possession of said

property, answering defendant and her codefendant

French have been and now are in the peaceable and ex-

clusive possession of said ])lacer mining claim and the

whole thereof.

5.

ADSwerihg defendant further alleges that since the

location of said placer mining claim, on, to wit, the first

day of January, 1900, answering defendant and her code-

fendant French have expended in improving and develop-

ing said claim, erecting cabins and tents thereon, and in

other betterments, the sum of at least six thousand dol-

lars ($6,000).

6.

Answering defendant further alleges that during the

year 1901, and prior to the commencement of this suit,

answering defendant and the said J. H. Wilson by a deed

of conveyance, absolute upon its face, sold and conveyed

to defendant T.. H. French all of their right, title and in-

terest in and to said placer mining claim known as the

Walton and Wilson location, but in truth and in fact the
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said deed was deed of trust, wherein and wliereby an-

swering defendant and lier codefendant French were to

be the owners each of an undivided one-half interest in

and to said mining- claim, aforesaid, and for the purpose

of carrying out the provisions of said trust, and pursuant

to the terms thereof, defendant L. H. French, on or

about the 4th day of March, 1902, reconveyed unto an-

swering defendant an undivided one-half interest in and

to said placer mining claim, and that answering defend-

ant is now the owner of an undivided one-half interest in

and to the said placer mining claim, together with all of

the appurtenances thereunto belong-ing, and that in con-

junction with her codefendant L. H. French is now in the

exclusive and peaceable possession of said placer mining

claim known as the Walton and Wilson location herein-

before d(^cribed, and the whole thereof.

7.

Wherefore, i.,ena S. Walton prays judgment as follows:

1. That she be adjudged and decreed to be the OAvner of

and entitled to the possession of an undivided one-half in-

terest in and to the possession of an undivided one'-half

interest in and to that certain placer mining claim known

and described under the Walton and Wilson location

aforesaid, in the foregoing answer, and recover her costs

and disbursements herein.

BARD & SCHOFIELD,

A. J. BRUNER,

Attorneys for Defendant Lena S. Walton.
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Exhibit "A."

Amended Notice of Location.

Know all men by these presents, that we, the under-

signed, do hereby make and post this amended notice of

location of placer claim number nineteen (19) Above Dis-

covery on Ophir Creek, in the Council City Mining Dis-

trict (formerly Eldorado Mining District), District of

Alaska, United States of America, originally located by

us on the 1st (first) day of January, 1900, which notice

of location was recorded in the office of the mining re-

corder of said Council City Mining District (formerly El-

dorado Mining District), in volume four (4), page one hun-

dred and thirty-one (131), on the eighth (8th) day of

January, 1900, which said placer mining claim is bounded

and described as follows, to wit

:

Beginning at this initial stake, upon w^hich this

amended notice is posted (it being the same point at

which the original notice was placed), and running thence

three hundred and thii'ty (330) feet in an easterly direc-

tion to corner stake number one (1); thence thirteen hun-

dred and twenty feet (1320) in a northerly direction to

corner stake number two (2); thence three hundred and

thirty (330) feet in a westerly direction to the north cen-

ter end stake; thence three hundred and thirty feet (330)

in a continuous line to corner stake number three (3);

thence thirteen hundred and twenty feet (1320) in a south-

erly direction to corner stake number four (4); thence

three hundred and thirty feet (330) in an easterly direc-

tion to said initial stake, or place of beginning. This

claim contains twenty (20) acres, and shall be known as
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nuuiber nineteen (19) Above Discovery, in said Oounicil

City Mining District (formerly Eldorado Mining District,

Alaska), and is situated about halfway between Cali-

fornia Gulch and Guy Creek, tributaries of said Ophir

Creek, and is about fourteen hundred feet below where

said Guy Creek enters said Ophir Creek.

This amended notice of location is made and posted

without waiver of any previously acquired rights, and

only for the purpose of correcting any errors in the notice

of location so posted by us as aforesaid on the 1st (first)

day of January, A. D. 1900.

Dated May 9th, 1901.

J. H. WILSON.

LENA S. WALTON (Locator).

Witness

:

ROBERT SHAW.

(25 cent Revenue Stamp. Canceled.)

[Endorsed]: Amended Location. No. 19 Above on

Ophir Creek. Lena S. Walton—J. H. Wilson. Filed for

record in the Council City Recording Dist. 1:20 P. M. May

10th, 1901, vol. 2, page 253 and 4 of Locations. W. H.

Ferguson, Recorder. f2.50 due.

United States of America,
! • ss.

District of Alaska.
}

I, Lena S. Walton, being duly sworn, depose and say

that I am defendant in the within entitled action; that I

have read the foregoing answer, know the contents there-

of and the allegations therein are true, as I verily believe.

LENA S. WALTON.
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Subscribed and sworn to before me this 22d day of

March, 1902.

GEO. D. SCHOFIELD,
Notary Public in and for the District of Alaslva, Kesiding

at Nome, Alaska.

Service of the within answer is hereby acknowledged

this 22d day of March, 1902.

ALFRED J. DALY,

Attorneys for Plaintiff.

[Endorsed on back] : Original. No. 555. United

States District Court for the District of Alaska, Second

Division. Wild Goose Mininig and Trading Co., Plaintiff,

vs. L. H. French, Lena S. Walton et al., Defendants.

Answer of Lena S. Walton to Second Amended Com-

plaint. Filed in the Oflflce of the Clerk of the United

States District Court, Alaska, Second Division, at Nome,

Alaska. Mar. 24, 1902, H. G. Steel, Clerk. By H. C.

Gordan, Deputy Clerk. Bard & Schofield, Attorneys for

Deft. Walton, Nome, Alaska.
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In the United IStates District Court for the District of Alaska^

Second Division.

WILD GOOSE MINING AND TRAD-\

ING COMPANY (a Corporation), I

Plaintiff, /

VS.

L. H. FRENCH et al.,

Defendants.

Reply to Answer of L H. French.

Comes now the plaintiff in the above-entitled action

and for reply to the second amended answer of the de-

fendant L. H, French herein filed alleges:

I.

Plaintiff has no knowledge or information sufficient to

form a belief as to the new matters and things in said

second amended answer set out and contained, and there-

fore denies each and every new allegation, and the whole

thereof, except as hereinafter stated.

2.

Admits that said Eldorado Mining District is now in-

corporated in the Council City Mining and Recording Dis-

trict, District of Alaska.
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3.

Admits that the defendants are now in the possession

of the premises described in plaintiff's second amended

complaint, and admits that they have been in said posses-

sion since the 20th day of September, A. D. 1901.

C. S. JOHNSON,
A. J. DALY,
ALBEKT FINK,

P. C. SULLIVAN,
Attorneys for Plaintiff.

United States of America,
^

District of Alaska.
J

L. L. Lane, being first duly sworn, deposes and says: I

am the managing agent of the Wild Goose Mining and

Trading Company, the above-named plaintiff corporation

and the person designated and representing said com-

pany on whom service of process may be made; I have

read the foregoing reply, 4?;now the contents! thereof, and

I believe the same to be trne.

L. L. LANE.

Subscribed and sworn to before me this 24th day of

March, A. D. 1902.

[Seal] JOHN T. REED,
Deputy Clerk, United States District Court, District of

Alaska, Second Division.

Service of copy of within reply to answer of L. H.

French admitted this 24th day of March, 1902.

A. J. BRUNER,
GEO. S. SCHOFIELD,

J. P. KELLY,
Attorneys for L. H. French.
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No. 555. In the United States District Court for the

District of Alaska, Second Division. Wild Goose Min-

ing & Trading Co. vs. Lena Walton, L. H. French et al.

Reply to Second Amended Answer of Defendant French.

Intended as Reply to Defendant French's Answer to

Second Amended Complaint. Filed in the Office of the

Clerk of the United States Dist. Court, Alaska, 2d Divi-

sion, at Nom«, Alaska. Mar. 29, 1902. H. G. Steel,

Clerk. By H. C. Gordon, Deputy Clerk. Reber.

In the United States District Court for the District of

Alaska, Second Division.

WILD GOOSE MINING AND TRAD-

ING COMPANY (a Corporation),

Plaintiff,

vs.

L. H. FRENCH et al.,

Defendants.

Reply to Answer of Lena Walton.

Comes now the plaintiff in the above-entitled action

and for reply to the second amended answer of the de-

fendant Lena Walton herein filed alleges:

1.

Plaintiff has no knowledge or information sufficient to

form a belief as to the new matters and things in said

second amended answer set out and contained, and

therefore denies each and every new allegation, and the

whole thereof, except as hereinafter stated.
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2.

Admits that said Eldorado Mining) District is now

incorporated in the Council City Mining and Recording

District, District of Alaska.

3.

Admits that defendants are now in the possession of

the premises described in plaintiff's second amended

complaint, and admits that they have been in said pos-

session since the 20th day of September, A. D. 1901.

C. S. JOHNSON,

A. J. DALY,

ALBERT FINK,

P. O. SULLIVAN,

Attorneys for Plaintiff.

United States of America, ^

District of Alaska.
j

L. L. Lane, being first duly sworn, deposes and says:

I am the managing agent of the Wild Goose Mining and

Trading Company, the above-named plaintiff corpora-

tion and the person designated and representing said

company on whom service of process may be made; I

have read the foregoing reply, know the contents there-

of, and I believe the same to be true.

L. L. LANE.

Subscribed and sworn to before me this 24th day of

March, A. D. 1902.

JOHN T. REED,

Deputy Clerk, United States District Court, District of

Alaska, Second Division.
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Service of copy of within reply to answer of Lena

Walton admitted this 24th day of March, 1902.

GEO. D. SOHOFIELD,

Attorney for Lena Walton.

No. 555. In the United States District Court for the

District of Alaska, Second Division. Wild Goose Min-

in!i> & Trading Oo. vs. Lena Walton, L. H. French et al.

Keply to Second Amended Answer of Defendant Wal-

ton. Intended as Reply to Defendant Walton's answer

to second amended complaint. Filed in the office of the

Clerk of the United States Dist. Court, Alaska, Second

Division, at Nome, Alaska. Mar. 29, 1902. H. G. Steel,

Clerk. By H. C. Gordon, Deputy Clerk. Reber.

}

In the United States District Court, in and for the District of

Alaska, Second Division.

THE WILD GOOSE MINING AND \

TRADING COMPANY (a Corpora-

tion),
I

Plaintiff,
^

vs.

L. H. FRENCH, LENA WALTON, et \

al.,
j

Defendants. /

Order Restoring Defendants to Possession of Property in

Dispute.

It appearing to the Court, by good and sufficient evi-

dence, that during the pendency of the above-entitled
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action, to wit, on the Sth day of February, A. D. 1902,

that the above-named plaintiff forcibly entered upon the

premises described in plaintiff's complaint and the af-

firmative defense of defendants thereto, and ejected the

agents of said defendants therefrom, and removed the

cabin and tents of defendants from the said premises,

and took various mining tools and supplies therefrom,

and placed a cabin belonging to plaintiff upon the prem-

ises;

And it appearing to the Court that the aibove acts

of the plaintiff were unlawful and illegal

:

Now, therefore, in view of the premises, it is hereby

ordered and adjudged that the above-named plaintiff

at once restore the said defendants to the possession

of the said premises, and the whole thereof; that the

cabin of defendants and the tents belonging to them

be returned to defendants and erected in the same place

upon said premises that they were before they were

removed by the plaintiff, and that the mining supplies,

provisions, tools, etc., and all articles takenp from said

cabins and tents and premises be returned and left in

said cabins and upon said premises; and that the plain-

tiff cause the cabin erected by it upon said premises in

place of defendants' cabin to be removed from said prem-

ises, and that the defendants be placed in the full and

complete possession of the said premises and of the

whole thereof. The premises affected by this order are

those described in plaintiff's complaint and described

in the affirmative defense of defendants Lena Walton

and L. H. French, and are more particularly described
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as follows : Being placer mining; claim known as Number

Nineteen Above Discovery on Opliir Creek in the Coun-

cil City Recording District, District of Alaska.

And it is further ordered that all proceedings on be-

half of the plaintiff shall be stayed, until the plaintiflP

shall have fully complied with this order, and the whole

thereof, and made full and complete restitution of the

said premises to the said defendants, as aibove set forth,

as fully as they had on the day of the ouster complained

of and no further.

Done in open court, this third day of March, A. D.

1902.

JAMES WICKERSHAM,
Judge.

No. 555. U. S. Dist. Court, Dist. of Alaska, Second

Division. The Wild Goose M. & T. Co., Plff., vs. L. H.

French, Lena Walton et al., Defts. Order Restoring

Defendants to Possession of Premises in Dispute. Filed

in the office of the Clerk of the U. S. Dist. Court, Alaska,

Second Division, at Nome, Alaska. Mar. 6, 1902. H.

G. Steel, Clerk. By H. C. Gordon, Deputy Clerk.
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In the United States District Court for the District of

Alaska, Second Division.

WILD GOOSE MINING AND TRAD-\

ING COMPANY (a Corporation),

Plaintiff,

vs

LENA WALTON et al.,

Defendants.

Verdict.

We, the jury, in the above-entitled action, find a ver-

dict iu favor of the plaintiff: That the plaintiff is en-

titled to the possession of the lands and property de-

scribed in its second amended complaint, described as

follows, to wit:

Commencino; at the original location stake of E. S.

W^alker, situated about the center of the upper end line

of No. 18 Above Discovery on Ophir Creek; thence north

53 degrees and 28 minutes, east, 356.8 feet to a stake;

thence south GO degrees and sixteen minutes east,

1,426.5 feet to a stake, situated about 158.5 feet in a

southerly direction from the original northwest corner

stake of the claim marked on the ground by the said

E. S. Walker, and known as the Walker Location of No.
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19 Ophir; thence south 42 degrees and 2i5 minutes west,

690.8 feet to a stake; thence north 53 degrees and 30

minutes west, 1505.6 feet to a stake; thence north 54 de-

grees and 1 minute east, 186.3 feet to point of beginning;

said claim containing less than twenty acres, and be-

ing situated in the Council City Recording District, Dis-

trict of Alaska, and known as and called "Placer Min-

ing Claim No. 19 Above Discovery on Ophir Creek."

That the said plaintiff is the owner in fee and the

owner of the right to the possession of said property

and entitled to the possession of the same.

We further find that the plaintiff is entitled to re-

cover damages against the said defendants Lena Wal-

ton and L. H. French, and assess the amount of dam-

ages at dollars.

F. W. WRIGHT,

Foreman.

No. 555. In the United States District Court for the

District of Alaska, Second Division. The Wild Goose

M. & T. Co. vs. Lena Walton et al. Verdict for Plaintiff,

Filed in the office of the Clerk of the U. S. Dist. Court,

Alaska, Second Division, at Nome, Alaska, Mar. 30, 1902.

H. G. Steel, Clerk. By H. C. Gordon, Deputy Clerk.
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In the United States Distinct Court for tJie District of

Alaska, Second Division.

WILD GOOSE MINING AND TRAD-

ING COMPANY (a Corporation),
j

Plaintiff, /

vs. V

L. H. FRENCH and LENA S. WAL-
TON,

Defendants.

Order to Send up Original Exhibit Known as "Parker Survey

Map."

On motion of Geo. D. tSchofield, of attorneys for de-

fendants, and for good cause shown, it is ordered that

in addition to the transscript of the record on appeal

in this action, that the clerk of this court transmit to

the clerk of the United States Circuit Court of Appeals

for the Ninth Circuit, at San Francisco, California, the

original "Parker Survey Map," to be by him safely kept

and returned to this court upon the final determination

of this action in said Court of Appeals, and said map

is hereby made a part of defendants' bill of exceptions

herein,

Done in open court this ^Sfh day of June, 1902.

JAMES WICKERSHAM,
District Judge.



48 Lena Walton and L. H. Frrnrh rs.

No. 555. United States District Court for the Dis-

trict of Alaska, Second Division. Wild Goose Minint;-

& Tr. Co., Plaintiff, vs. L. H. French et al., Defendants.

Order to Transmit to U. S. Circuit Court of Appeals,

9th Circuit, Original "Parker Survey Map." Filed in

the office of the Clerk of the U. S. Dist. Court, Alaska,

Second Division, at Nome, Alaska. Jun. 28, 1902. H.

G. Steel, Clerk. By H. C. Gordon, Deputy Clerk. A.

J. Bruner, W, H. Bard & Geo. D. Schofield, Attorneys

for Defendants.

Jn the United States District Court, in and for the District of

Alaska, Second Division.

THE WILD GOOSE MINING AND \

TRADING COMPANY (a Corpora-
\

tion),

Plaintiff,

vs.

LENA WALTON, L. H. FRENCH, J.

H. WILLSON, JOSEPH LAVER-

DIER, JOHN DOE and RICHARD
ROE,

Defendants.
^

Notice of Motion for New Trial.

To the Above-named Plaintiff, and to A. J. Daly, P. C.

Sullivan and A. Fink, Its Attorneys:

Take notice that the defendants Walton and L. H.

French intend to move the Court to vacate and set aside
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the verdict rendered in the albove cause on the thirtieth

day of March, A. D. 1902, and grant a new trial of said

cause upon the following grounds, to wit:

1. Irregularity in the proceedings of the court and

jury, by which the above-named defendants were pre-

vented from having a fair trial.

2. Misconduct of the jury and prevailing party.

3. Accident and surprise which ordinary prudence

could not have guarded against.

4. Newly discovered evidence material for the defend-

ants making this application which they could not with

reasonable diligence, have discovered and produced at

the trial.

5. Insufficiency of the evidence to justify the verdict

and that it is against law.

6. Errors in law occurring at the trial and excepted

to by the defendants making this application.

Said motion will be made upon affidavits hereafter

to be filed and served upon you and upon a bill of ex-

ceptions and statement of the case hereafter to be pre-

pared, as well a» upon the minutes of the court in said

cause.

Dated at Nome, this 1st day of April, A. D. 1902.

A. J. DRUNEK,

J. P. KELLEY,

BARD & SOHOFIEILD,

Attorneys for Defendants.
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No. 555. U. S. Dist. Court, Dist. of Alaska, Second

Division. The Wild Goose M. & T. Co., Plff., vs. Lena

AValton et al., Defts. Notice of Motion for New Trial

and Supporting Affidavits. Filed in tlie office of the

Clerk of the U. S. Dist. Court, Alaska, Second Division,

at Nome, Alaska,, Apr. 1, 1902. H. (1. Steel, Clerk. By

H. C. Gordon, Deputy Clerk. A. J. Bruner, J. P. Kelley,

Bard and Schofield, Attys. for Defts., Nome, Alaska.

In the United States District Court, in and for the District

of Alaska, Second Division.

THE WILD GOOSEi MINING ANiD

TRADING COMPANY (a Corpora-

tion), :

Plaintiff,

vs.

LENA WALTON, L. H. FRENCH, J.

H. WILLSON, JOSEPH LAVE'R-

DIER, JOHN DOE and RICHARD
RiOiE, /

Defendants.

Motion for New Trial.

Come now the above-named defendants, Lena Walton

and L. H. French, and move the Court to vacate and set

aside the verdict rendered in the above cause on the

thirtieth day of March, A. D. 1902, and grant a new trial

of said cause upon the following grounds, to wit:

1. Irregularity in the proceedings of the court and

jury, by which the above-named defendants were pre-

vented from having a fair trial.
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2. Misconduct of the jury and prevailing party.

3. Accident and surprise wliich ordinaiy prudence

could not have guarded against.

4. Newly discovered evidence material for the de-

fendants making this application which they could not,

with reasonable diligence, have discovered and produced

at the trial.

5. Insufficiency of the evidence to Justify the verdict

and that it is against law.

6. Errors in law occurring at the trial and excepted

to by the defendants making this application.

Said motion is based upon affidavits now and hereaf-

ter to be filed and served upon the plaintiff and upon a

bill of exceptions and statement of the case hereafter

to be prepared, as well as upon the minutes of the court

in said cause.

Dated at Nome this 1st day of April, A. D. 1902.

A. J. BRUNiER,

P. J. KELLEY,

BAED Si SCHOFIELD,

Attorneys for Defendants.

Service of within motion for new trial accepted this

1st day of April, 19'(>2, with affidavit of Geo. D. Scho-

field.

ALFRED J. DALY,

Of Attorneys for Plaintiff.

No. 565. In U. S. Dist. Court of Alaska, 2d Div. The

Wild Goose Mining & Trading Co. vs. L. H. French et

al. Motion for New Trial. Filed in the office of the
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Clerk of the U. S. Dist. Court, Alaska, Second Division,

at Nome, Alaska. Apr. 1, 1902. H. G. Steel, Clerk.

By H. C. Gordon, Deputy Clerk. A. J. Bruner, J. P.

Kelley, Bard & Scliofield.

In the United States District Court, in and for the District

of Alaska, Second Division.

THE WILD GOOSE MINING AND
TRAI>ING CO^ilPANY (a Corpora-

tion),

Plaintiff,

vs. (

LENA WALTON, L. H. FRENCH, J. H.
{

WILLSON, JOHN DOE, JOSEPH
LAVERDIE'R and RICHARD ROE,

;

Defendants

Order Granting Defendants Time to File Affidavits.

This cause came on for hearing before the Court upon

the application of defendants for an extension of time

in which to file affidavits in support of their motion for

new trial herein, and the court having duly considered

the showing made, being fully advised in the premises,

for good cause shown, herewith grants thirty days unto

defendants in which time to serve and file affidavits in

support of their motion for new trial.

Done in open Court, this l«t day of April, 1902.

JAMBS WICKERSHAM,
Judge.
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555. In U. {S. Dist. Court of Alaska, 2d Div. The

Wild Goose Mining & Trading Co. vs. L, H. French et

al. Order. Filed in the office of the Clerk of the U.

S. Dist. Court, Alaska, Second Division, at Nome, Alas-

ka. Apr. 1, 1902. H. G. Steel, Clerk. By H. 0. Gor-

don, Deputy Clerk.

In the United imitates District Court for the District of Alaska'

Secofid Division.

THE WIILD GOOSE MINING AND
TRADING OOMPANY (a Corpora-

tion),

Plaintiff,

vs.

LENA WALTON, L. H. FRENCH et

al.,

Defendants.

Order Overruling Motion for New Trial.

This cause came on for hearing before the Court on the

8th day of May, 190(2i, upon the motion for new trial

filed herein by defendants L. H. French and Lena S.

Walton supported by affidavits.

And the Court having heard the arguments of counsel

for plaintiff and counsel for defendants, and now being

fully advised in the premises, hereby overrules said

motion.

In consideration whereof it is hereby ordered said

motion for new trial be, and the same is hereby, over-

ruled.
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The defendants L. H. French and Lena S. Waltou

jointly and severally object and hereby except to the

overruling of said motion separately upon each of the

grounds for new trial in said motion contained and the

whole thereof; which said exceptions are hereby con-

sidered, settled and allowed by the Court.

Done in open court this 12th day of May, A. D. 1902.

JAMES WIOKERSHAM,
District Judge.

No. 555. In the United States District Court for the

District of Alaska, Second Division. The Wild Goose

Mining and Trading Company (a Corporation), Plain-

tiff, vs. Lena Walton, L. H. French et al., Defendants.

Order Overruling Motion for New Trial. Filed in the

office of the Clerk of the U. S. Dist. Court, Alaska, Sec-

ond Division, at Nome, Alaska. May 12, 1902. H. G.

Steel, Clerk. By H. C. Gordon, Deputy Clerk. A. J.

Bruner, Geo. D. Scbofield, Attys. for Lena S. Walton

and L. H. French.
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In the United States District Court, in and for the District

of Alaska, Second Division.

WILD GOOSE MINING AND TRAD-
ING COMPANY (a Corporation),

Plaintiff,

vs.

LENA WALTON, L. H. FRENCH, and

J. H. WIIiLSON,

Defendants.

Judgment.

At a stated term of tiie United States District Court

for the District of Alaska, Second Division, to wit, the

February term, begun and holden in the town of Nome,

in the District and Division last aforesaid, on the 17th

day of February, A. D. 1902, this cause came on regu-

larly for trial on the 20th day of March, A. D. 1902, in

open court, during the above stated term of the above-

entitled court, plaintiff appearing by its attorneys, P.

C. Sullivan, Esq., A. J. Daly, Esq., Albert Fink, Esq.,

and defendants Lena Walton and L. H. French appear-

ing by their attorneys. Bard •& Sc'hofield, A. J. Bruner,

Esq., and J. H. Kelly, Esq., and a jury of twelve per-

sons was regularly impaneled and sworn to try said ac-

tion. Witnesses on the part of the plaintiff and de-

fendants were sworn and examined. After hearing the

evidence, the arguments of counsel, and the instruc-

tions of the Court, the jury retired to consider of their
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verflift and snbseqiiently returned into court with a

v^erdict siorned by their foreman in words and figures

as follows, to wit:

"We, the jury in the above-entitled action, find a ver-

dict in favor of the plaintiff. That the plaintiff is en-

titled to tlie possession of the lands and property de-

scribed in its second amended complaint, described as

follows, to wit: Commencing at the original location

stake of E. S. Walker, situated above the center of the

upper end line of No. 18 Above Discovery on Ophir

Creek; thence north 53 degrees and 28 minutes, east,

356.8 feet to a stake; thence south 60 degrees and six-

teen minutes east, 1426.5 feet to a stake, situated about

158.5 feet in a southerly direction from the original

northwest corner stake of the claim marked on the

ground by the said E. S. Walker, and known as the

Walker location of No. 19 Ophir; thence south 42 de-

grees and 25 minutes west, 690.8 feet to a stake; thence

north 53 degrees and 30 minutes west, 1505.6 feet to a

stake; thence north 54 degrees and 1 minute east, 186.3

feet to point of beginning; said claim containing less

than twenty acres, and being situated in the Council

City Recording District, District of Alaska, and known

as and called Placer Mining Claim No. 19 Above Dis-

covery on Ophir Creek.

That the said plaintiff is the owner in fee and the

owner of the right to the possession of said property

and entitled to the possession of the same.

We further find that the plaintiff is entitled' to re-

cover damages against the said defendants Lena Wal-
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ton and L. H. French, and assess the amount of dam-

ages at dollars.

F. W. WRIGHT,

Foreman."

And thereafter and before being discharged, each

jnror being called answered and said that the verdict

aforesaid was his verdict.

Wherefore, by virtue of the law and by reason of

the premises aforesaid, it is ordered, considered and

adjudged that the plaintiff is the owner in fee under

and by virtue of a valid and subsisting mining location

of the following described placer mining claim, to wit:

Commencing at the original location stake of E. S.

Walker, situated about the center of the upper end

line of No. 18 Above Discovery on Ophir Creek; thence

north 53 degrees and twenty-eight minutes east, 356.8

feet to a stake; thence south 60 degrees and sixteen

minutes east, 1426.5 feet to a stake, situated about

158.5 feet in a southerly direction from the original

northwest comer stake of the claim marked on the

ground by the said E. S. Walker, and known as the

Walker location of No. 19 Ophir; thence south 42 de-

grees and 25 minutes west, 690.8 feet to a stake; thence

north 53 degrees and 30 minutes west, 1505.6 feet to a

stake; thence north 54 degrees and 1 minute east, 186.3

feet to point of beginning; said claim containing less

than twenty acres, and being situated in the Council

City Eecording District, District of Alaska, and known

as and called "Placer Mining Claim No. 19 Above Dis-

covery on Ophir Creek," being the premises described in
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tho sppond nniondefl roniplaint of plaintiff and involved

in tlio trial of this action.

And it is ordered, considered and adjndjjed that the

plaintiff is the owner of the rijrht to the possession and

entitled to the possession of tlie aforesaid placer rain-

\ng claim, and the whole thereof, and it is further or-

dered, considered and adjudged that plaintiff do have

and recover of the defendants Lena Walton and L. H.

French, and each of them, the possession of the afore-

said placer mining claim, and the whole thereof, and

that plaintiff do have and recover from the defend-

ants Lena Walton and L. H. French, jointly and sever-

allv, the snm of eio-ht hundred thirty-one dollars and

forty-five cents, taxed as costs and disbursements in the

above-entitled action.

Done in open court this 12th day of May, A. D. 1902.

JAMES WIOKERSHAM,

District Judge.

No. 555. In United States District Court 'for the

Second Division of the District of Alaska. Wild Goose

Mining & Trading Co., Plaintiff, vs. Lena Walton et

al.. Defendants. Judgment. Filed in the office of the

Clerk of the U. S. Dist. Court, Alaska, Second Division,

at Nome, Alaska, May 12, 1902. H. G. Steel, Clerk.

By H. C. Gordon, Deputy Clerk.
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I, Geo. V. Borchsenius, clerk of the United States

District Court, Alaska, Second Division, do here'bj cer-

tify that the judgment for costs and disbursements in

the amount of eight hundred thirty-one and 45-100 dol-

lars (1831.45), allowed to plaintiffs in the case of the

Wild Goose Mining and Trading Company vs. Lena

Walton and L. H. French, was, on the 31st day of July,

A. D. 1902, satisfied in full by the Wild Goose Mining

and Trading Company through its attorney, A. J. Daly,

as appears from record in Judgment Docket, on page

110, of this office.

Witness my hand and the seal of said Court this 27tli

day of October, A. D. 1902.

[Seal] GEO. V. BORCHSENIUS,

01er<k of the United States District Court, Alaska, Sec-

ond Division.

The above certification is hereby approved this 27th

day of October, A. D. 1902.

ALFRED S. MOORE,
' Judge.



60 Lena Walton and L. H. French vs.

In the United States District Court, in and for the District of

Alaska, Second Division.

THE WILD GOOSE MINING AND
TRADING COMPANY (a Corpora-

tion),

Plaintiff,

vs.

LENA WALTON, L. H. FRENCH, J. H.

WILLSON, JOSEPH LAYERDIER,

JOHN DOE and RICHARD ROE,

Whose True Names are Unknown,

Defendants.

Bill of Exceptions.

Be it remembered that on the 24th day of March, 1902,

the above-entitled cause came on for trial before the

above court and a jury duly impaneled, Hon. James

Wickersham, presiding, the plaintiff appearing by P. C.

Sullivan, A. J. Daily and Albert Fink, its counsel, and

the defendants appearing by A. J. Bruner, Bard & Scho-

field and J. P. Kelley, their counsel, and the following

proceedings were had, and testimony taken:

And thereupon, after the jury had been duly impan-

eled and sworn, George D. Schofield, Esq., of counsel

for defendants, moved the Court as follows:
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We desire as a matter of record at this time—^at this

time, the defendants Walton and French move the Court

for judgment on the pleadings upon the following

grounds, to wit:

1. Plaintiff's second amended complaint alleges a lo-

cation made May 2i5th, 1898, and it is not affirmatively,

and does not affirmatively allege the performance of the

annual labor required by law during the succeeding year

of 1899 or at any time prior to the location of Wal-

ton and Wilson, under which answering defendants

claim title.

2. That it affirmatively appears from the answers of

defendants Walton and French that they claim under an

alleged location dated January 1st, 1900, and that it

affirmatively appears in the answers of said defendants

that plaintiff and its grantors failed and neglected to

perform the annual assessment work on said claim for

the year 1899 or prior to the Wilson and Walton loca-

tion.

The plaintiffs deny this last allegation on information

and belief, and we contend that it is not a sufficient de-

nial, and defendants are entitled to judgment on the

pleadings.

The a'bove motion was denied by the Court, to which

ruling of the Court defendants then and there duly ex-

cepted.

The Court was thereupon requested by both parties,

plaintiff and defendants, to instruct the jury in writing.
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JOHN T. REED, a witness produced on behalf of the

plaintiff, being duly sworn, testified as follows:

Direct Exam ination.

Counsel for plaintiff and defendants respectively then

made opening statements to the jury.

JOHN T. REED, recalled, testified as follows:

Direct Examination.

I am deputy clerk of this court. The papers I hold

in my hand are the Articles of Incorporation of the

Wild Goose Mining and Trading Company, and the

Statement of the Wild Goose Mining and Trading Com-

pany, also certificate of consent to be sued and designa-

tion of agent, and consent of agent, all of which papers

come from the office of the Clerk of this court—that is,

from the records of the Clerk of this court.

(The Articles of Incorporation were thereupon ad-

mitted in evidence without objection and marked Plain-

tiff's Exhibits Nos. "A," "B," "C")

The Court at this made an order excluding all wit-

nesses from the courtroom, save those who were per-

sonally interested in the trial.

E. S. WALKER, being duly sworn in behalf of the

plaintiff, testified as follows:

Direct Examination.

I am forty-three years of age, and am an officer in the

regular army with the rank of Captain. I first came

to Alaska in the month of October, 1897, reaching Saint
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Michaels on the 8th of October, 1897. I am the grantor

of the plaintiff corporation of placer mining claim Num-

ber Nineteen Above Discovery on Ophir Creek. I was

informed by Dr. Kittelson in 1898 that there was some

prospecting going on over near Council City, and as

an officer of the army I went over there to ascertain

whether or not that country was within the United

States reservation. I got a special permit of General

Randall and went over to secure a location on Ophir

Creek. I left St. Michaels on the 11th day of May, 1898,

and arrived at Council on the 24th day of May, 1898. 1

left Council with L. F. Mel sing on the evening of the 24th

of May and reached the upper end of No. 18 Above Dis-

covery on Ophir some time in the morning of the 25th

of May, 1898. I ascertained the upper end of 18 by pac-

ing off fifTeen hundred feet up the creek from the initial

stake of No. 18. I saw a notice of Libby's on a stake

there. I placed my location stake at the upper end of

Number Eighteen. I wrote my location notice on a

board and fastened it up there. I stripped a growing

willow and tied my notice to it with a leather thong. I

was in company with Mr. Melsing from Council up ; but

from St. Michael to Council I was with Mr. Hans-

borough and a Laplander. Mr. Hansborough stepped

off fifteen hundred feet up the creek from any location

notice and put up his stake for 20. I asked Hans-

borough to step off fifteen hundred feet up the creek

so that he could put his stake at the upper end of my
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location. I didn't <i,u up and put a stake at the upper end

of ray location for the reason that I felt tired and didn't

feel able to do so. I saw some corner stakes on Kittel-

son's claim. I don't think on any other claim there were

any corner stakes. I followed the custom. I did noth-

ing more after putting up my notice and stake. I then

started back. Libby, Melsing, Mordaunt and Blake

came to St. Michaels from Nome and I had certificate

of location recorded while they were there. They

brought the records with them over to St. Michaels. A.

P. Mordaunt was the recorder of Eldorado Mining Dis-

trict, where No. 19 is situated. Mordaunt and others

were stopping at my house. ( Volume One of Eldorado

District records handed to the witness.) I saw this book

in my room. I told Mr. Mordaunt that I wanted to re-

cord my claim and he replied that he was not feeling

very well, and he asked me if I would write it and I

wrote this notice in this book. Mordaunt, the recorder,

was present at the time that I wrote it and I did the

writing at his request. I didn't think they were very

particular with their records. I saw location notices ly-

ing around my room.

(Plaintiff here offered in evidence the record of the

certificate of location of placer mining claim No. 19

Above Discovery on Ophir Creek, marked for identifica-

tion "D," which is as follows:)
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Plaintiff's Exhibit "D."

No. 19' Above Ophir.

Notice is heretby given that the undersigned having

complied with the requirements of chapter six of title

thirty-two of the Revised Statutes of the United States,

and the local customs, laws and regulations, has located

twenty (20) acres of placer mining ground situated in El

Dorado Mining District, Northwestern Alaska, and de-

scribed as follows : Beginning at the upper or northerly

end of claim No. 18; thence running fifteen hundred

feet in a northerly direction along Ophir (formerly the

Kivak) Creek; thence 30O feet on either side of the mid-

dle of the channel of said creek.

Discovered May 25th, 1898.

Located May 25th, 1898.

Locator, E. J. Walker.

Attest: B. S. MILLER.

Recorded June 23d, 1898.

Recorder, H. P. MORDAUNT.

Charges, 15.00 Paid.

United States, ^
> ss.

District of Alaska.
J

I, W. H. Ferguson, U. S. Commissioner and ex-ofificio

Recorder of Council City Recording Dist., Alaska, do

hereby certify that I have compared the foregoing copy

of Location Notice of E. J. Walker on No. 19 Above on

Ophir Creek, with the original records of the same in

mv office and the same is a full, and true copy thereof.
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In witness whereof, I have set my hand this 24th day

of May, 1901.

[Seal] W. H. FERGUSON,

Recorder.

By J. L. Wilson,

Deputy Recorder.

Counsel for defendants thereupon objected to the in-

troduction of said record upon the following grounds,

viz., that it is shown 'by the testimony of the witness

that the record was not made by the recording officer;

also not shown that Captain Walker was a deputy re-

corder or in any way authorized by law to make this rec-

ord, and upon the further ground that no foundation

up to this time has been laid for the introduction of this

record and it is not proven to be an original record;

further, the description of the claim is so indefinite up-

on the ground that the boundary lines of the claim can-

not be readily traced and are not properly marked up-

on the ground sufficient for identification; and further,

that the location notice offered in evidence does not

conform to any allegation in the second amended com-

plaint. The pleadings set out practically a parallelo-

gram by surveyor's notes, metes and bounds. The loca-

tion notice calls for a claim 1500 feet long and measured

3O0 feet on each side of the center of the creek. The

notice is incompetent and irrelevant in this case.

The WITNESS.—I wrote the name A. P. Mordaunt

in Mordaunt's presence in the room in the latter part of
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June, or 1st of July, 1898. I cannot be mistaken as to

the time when I wrote the signature of Mordaunt in

the record. I signed that in the wrong place and I

scratched my own name out and wrote it down in the

proper place. It is possible that I wrote other location

notices in the record book at that time. Mordaunt

was not sick in bed at that time. I first signed my name

by mistake, then scratched it out, it being in the wrong-

place, and wrote it in the proper place. And the same

happened with regard to the word ''recorded." I got

my form from some notices I had seen up on Ophir

Creek. I don't know who put in the red ink lines on the

record.

The COURT.—When you show that this is a part of

the records of the Commissioner's office, the Court will

admit it.

(Defendants renew their former objections. Objec-

tions overruled. To which ruling of the C^urt, the de-

fendants then and there duly excepted.)

And thereupon W. H. FERGUSON, a witness on be-

half of the plaintiff, after being duly sworn, testified as

follows:

Direct Examination.

I am Commissioner of Council City Recording District

and have occupied that position since September, 1900

(August 1900), and as such Commissioner I am the cus-

todian of all the mining! records of that district. The

page which you call to my attention in book known as
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Plaintiff's Exhibit "D^' is the record of the location no-

tice of No. 19 Above Discovery on Ophir Creek of E. S.

Walker, locator, and is contained in volume one of the

records of the Eldorado Mining District, and come from

the recorder's office in Council City. This has been

turned over to me as the original Number One Record

of the Eldorado Mining District by the former Record-

er, Alice F. Alexander, and I have been the custodian

of it ever since.

Cross-Examination.

To the best of my knowledge, this record^book is in

the same condition as when I received it from Alice

F. Alexander, I should say that the name "A. P. Mor-

daunt" could not have been written there since it came

into my possession without my knowledge. I did not

make a particular examination of this record in August

or September of last year, nor in October, November,

or December. In January or February, 1901, we exam-

ined it and made an index of the location notices. The

name of A. P. Mordaunt was in volume one at that time

and not in volume two. I am absolutely positive that

the name A. P. Mordaunt was upon the record in Janu-

ary, 1901. I am positive that it was in volume one, for

the reason that I found it was not in volume two, I

know nothing of this record other than the condition

it was in when it was handed to me. This second rec-

ord is volume two of the Eldorado Mining Records, and

it contains a copy of the records of volume one which

have been transcribed some time after the original rec-

ord was started.
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(Plaintiff offers the Walker location notice in evi-

dence. To the introduction of this notice defendants

then and there duly excepted, and was read to the jury.

Notice of location, Plaintiff's Exhibit "D.")

E. S. WALKEK, recalled.

Direct Examination.

I paid Mordaunt for the recording of the notice of

location five dollars.

Q. What was the general custom at that time, Cap-

tain, among the miners and original locators on Ophir,

if you know, with reference to following the sinuosities

of the stream or locating their claims in the form of a par-

allelogram?

A. Most of the notices read similar ^-j that notice of

Nineteen, and we understood that we were locating

twenty acres as nearly in conformity with the surveys,

you know parallel.

Q. And that was the custom there at that time, was

it?

A. Yes, sir. I made my next trip to Ophir Creek of

the same year. T went over for the purpose of having

my claim properly prospected and corner-staked. I did

not know what the mining laws required when I located

the claim, but I went over in August to try and perfect

my title to the property. I went from Chinik to Coun-

cil solely for the purpose of putting up my stakes. I

walked up that night to Blake and Melsiug's camp,



70 Lena Walton and L. H. French vs.

(TestimonY of E. S. Walker.)

about Number Four on Ophir. I asked Mr. Blake and

Mr. Melsing to put up the stakes for me. Blake and

Melsing consented to put up the corner stakes. I then

returned to St. Michaels. I sent a man over there for

the sole purpose of prospecting the claim and working

the assessment work for 1899, and his name was John

W. Stansell. I made arrangements with Stansell to go

over and do the assessment work on several

claims there. I asked D. A. MacDonald to prospect,

and he did so to the best of my knowledge and belief,

but didn't agree to pay McDonald anything, but fur-

nished him with a boat to get his supplies up so that

he would do what I requested him in regard to 19.

This was about the latter part of June or early part of

July in 1899. I also authorized Louis Lane and Captain

Ferguson in 1899 to prospect the claim. I asked Cap-

tain Ferguson to prospect the claim after he was ap-

pointed Commissioner. I also asked Captain Ferguson

in 1900 to prospect the claim and asked him in 1S99 be-

fore he was Commissioner to prospect it.

It is admitted by plaintiff and defendants that E. S.

Walker, the alleged locator of the property in question,

deeded said mining claim to his wife, as set out in Ex-

hibit "E," and that thereafter the said E. S. Walker

deeded said mining claim to plaintiff, as set out in Ex-

hibit "F."
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Cross-Exaniination.

(By a. J. BRUNEE.)

I went lip and put up the notice on the creek at the

upper end of 18 for claim No. 19. 1 wrote the notice

on a board and it was the same as the recorded notice.

Mr. Toruauses and Mr. Melsing were not immediately

with me, but were off two or three hundred yards when

I put up the notice. They were within sight of me

when I posted the notice. As soon as Mr. Hansborough

came up he stepped off the claim. He returned then

and we all went back to Council. That was all that T

did at that time. I don't think I requested anything

further at that time to be done. I came back to Ooun-

cil in August of that year, but did not go up to the claim.

In August, 1898, I was on Ophir Creek as far as Numiber

Four or Five Above Discovery. I gave Stansell a writ-

ten agreement to give him an interest in the property

in 1899 to go up and develop the mine and do the assess-

ment work. This agreement is either in my possession

or iu that of my attorneys—attorneys for plaintiff. If

I have it, it is at St. Michaels, This was merely an

agreement between Stansell and myself to the effect

that in consideration of his doing the assessment work,

that he was to have a certain interest in this property.

Stansell was also to do the assessment work on Nos.

1, 2 and 3 Below Discovery on Ophir Creek. Stansell

left for St. Michaels in the latter part of June, 1899,

for Ophir Creek. I did not see Stansell until Septem-
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ber, I think, of that same year, at Nome. Mr. Mordaunt,

the recorder of Eldorado District, came over to St. Mi-

chaels aJbout the opening) of navigation and remained

there a few days.

Q. Please state to the jury how you came to write out

that record (meaning record of location of No. 19 Ophir.)

A. The recorder had been drinking—all of them had

been drinking—and he was a little bit shaky when I

wanted to record my notice and he asked me to do it. Of

course, I could write more easily than he could; that was

the only reason.

Q. How long did he remain in that condition?

A. Well, I didn't see very much of him. He was

drinking more or less all the time he was at St. Michaels.

Q. Was he very much under the influence of liquor at

that time?

A. Didn't seem so; he was in the full use of his facul-

ties, except, as 1 say, a little nervous—didn't care about

writing—shaky.

Q. Who else was present at the time you made that

request?

A. I have already answered that. I said I don't

know whether any one else was present or not. Mr.

Mordaunt, I know, was there and it was with his consent

that I wrote the notice in the book.

il. He consented—he allowed you to do this?

A. Certainly; I applied to him officially to have my
location notice recorded and that was the way—he just

asked me to write it in for him.
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(2. Aud did he also ask you to write his name there

as recorder?

A. Yes, sir; he did. This all took place in my room.

I perhaps entered up one or two other records there at

that time, but I do not recollect. I think that the date

upon the record wag the actual time it was written in

by me. If there are any other records in my handwrit-

ing, the date of the recordino- is correctly stated. I am

cetain that Mordaunt w^as there at the time that the rec-

ord was made, to wit, June 23d, 18i98. In the latter

part of July, 1899, I met Louis Lane upon the streets of

Nome and authorized him to prospect upon No. 19. I

did not tell Louis Lane to do the assessment work, for

I wanted him to prospect. I never gave any deed to

Stausell for any interest in No. 19, other than! the agree-

ment above referred to. I was not at any time deputized

as a recorder for that district.

il. I find that the next location notice was recorded

May ITth, Louis Melsing, agent. Was that done in your

premises? The very next location was May 17th and

the first one w^as Juue 23d

.

A. I don't know anything about that, sir.

Q. We offer in evidence for the purpose of showing

the condition of these records, the location known as

Number Eleven at Ophir, recorded May 17th, 1898, A. P.

Mordaunt, Eecorder, as also Number Ten at Ophir, Claim

Number Ten, both recorded May 17th, 1898, as also the

signatures of the two location notices, A. P. Mordaunt

of Claim Number Ten and also of Claim Number Eleven,
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and for the further reason, your Honor, to show that the

records are recorded in one bound volume and do not

come in the order of the date of the location, to wit, the

location of Number Nineteen being prior in the record

to the records there- after offered.

• Records admitted in evidence and marked "Defend-

ant's Exhibits Nos. 1 and 2.")

il Now, can you account for the fact that those dates

are not consecutive—that one does not follow the other

refjularly—that the location which was made by you or

recorded by you on June 23d is prior to the one which

was made by the recorder on May 17th of the same year?

A. I think I can account for it. As I told you, Mr.

IMordaunt was drinking—^that book itself was being

thrown around on the floor in my room. The location

notices were there that people had given him and he

had them in his pocket. I would find them occasionally

lying on the floor where he had dropped them. I don't

know when he entered them and posslibly that is the rea-

son those dates are all mixed up. I made my entry on

June 23d as it is dated. He may have entered them up

at his leisure at other times. I saw the book on the

floor, but I am not sure that it was on the floor when I

picked it up and made my entry.

Q. At the time that you entered this location notice,

do you feel sure that Mr. Mordaunt was not drunk?

A. No, I don't think he was. He was a little shaky.

He requested me to write my notice in. I do not pre-

sume to account for the fact that records of claims Nos.
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12, 13, 14, and 15, and 16 are recorded at a subsequent

date to my location on June 23d and tliose location rec-

ords purport to have been made on the 17th of May. He

probably entered them up at his leisure. I had a con-

versation with Miss Walton and J. H. Willson in April,

1901, over on the sand-spit in Nome.

Q, Did you have a conversation at that time on the

sand-spit within the boundaries of Nome with Miss Wal-

ton and Mr. Wilson, in which you stated to Miss Walton

that if the assessment work was done in 1899, that it

was done by Mr. Dexter; and that you did not claim that

the assessment work was done by Melsing?

A. I had a conversation with them, but I didn't tell

them that Dexter had done the work or that he was to do

it. I claimed right out to them that Stansell had done

the assessment work.

And thereupon W. H. FERGUSON was recalled to tes-

tify for plaintiff.

Direct Examination.

In July, 1899, Captain Walker authorized me to pros-

pect the claim No. 19. I prospected in the creek and

found colors. I prospected in July, 1899.

Cross-Examination.

I have no interest in the result of this law-suit. I had

a lay at one time upon No. 19 from Walton and Willson.
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And thereupon LEO. FISHER, a witness, produced

on behalf of the plaintiii', after being duly sworn, tes-

tified as follows:

Direct Examination.

I am a miner by occupation, and have resided at Coun-

cil since July, 1899. I first knew the claims on the 2l8t

or 22d of August, A. D. 1899. I was on the claim at

that time and saw a stake at the S. E. corner. It was

marked S. E. corner of No. 19. I also saw a stake at the

point marked "D" on the *^big map," and one at the

point marked "B," ibut did not examine either of them.

Cross-Examination.

At the time I went up there, I was looking for work

and on my way up I looked at the stakes. The S. E.

corner stake was placed upon high ground. The stake

was about one hundred feet from the creek.

And thereupon F. E. FROBESIE, a witness, produced

on behalf of the plaintiff, after being duly sworn, testi-

fied as follows:

Direct Examination.

I am a miner by occupation, and was on Ophir Creek

in 1899. I saw one stake, marked S. E. and N. E. bound-

ary, in the summer of 1899 on No. 19. This was at the

point marked "D" on the big map. This was on the

14th of August, 1899. In that day, I located the Opelia

Bench Claim adjoining Number Nineteen.
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Cross-Examination.

The stake was placed on a spur covered with gravel.

I made a map of the ground in the fall of 1899, so that

I could find the ground when I returned in 190i0. The

stake was marked S. E. and N. E. cor. No. 18 and 19.

The distance between "E" and "D" is seven hundred feet.

And thereupon E. H. WOODINE, a witness produced

on behalf of the plaintiff, after being duly sworn, tes-

tified as follows:

Direct Examination.

I came to Nome in the fall of 1899 and went from Nome

to Council. I went from Nome to Port Safety in a small,

open boat, with two men. I do not know their names

—

had never met them before—have never seen them since.

I got off at Port Safety. I had with me a sleeping-bag.

I remained there a number of days looking at streams

putting into Port Safety with a view of locating placer

claims and doing some prospecting in that vicinity. I

was alone all of the time. From there I went to Topkuk,

walking down the 'beach alone. I had no tent and no

provisions. The creeks were overflowed. At Topkuk I

met some men who reported that a strike had been made

in Council City. I went over the divide towards Council

three days later. I saw Alexander McDonald. He is

dead now. I arrived in Council between the 2'Oth and

25th day of November. There was snow on the ground.

I went to Council up the Topkuk river, dropping over

the divide by way of the left fork. I stopped in Council
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City with an Indian. I cannot describe exactly where

his tent was. I do not know his name. 1 had never been

on Ophir Creek at this time. The next day after arrival

in Council I went up Ophir Creek. I prospected a few

pans on No. 19. I had never heard of Ophir Creek before.

From there I went back to Council City, stopped a few

days with the Indian and then returned to Nome. While

there I met no one I can now recall except Mr. McDonald.

Q. Did you not have a conversation with Mrs. Walsh

in Council City a short time before you were subpoenaed

in this case, wherein you stated that you would testify

to anything, under oath, that any person desired you to

testify to if you were paid enough money for so doing?

A. I did not.

Q. Is it not a fact that in the early spring of 1900

you met Mrs. Walsh, Lena Walton, and others on the

trail going into Council City, and did you not then state

to them that that was your first trip into the country?

A. No.

Q. Did you not have a conversation with Mrs. Walsh

to that effect? A. I did not.

Q. You were in Council City in the early spring of

1900? A. Yes, sir.

Q. Did you not meet Mrs. Walsh and Miss Walton on

the trail on your trip in?

A. Yes, sir. When I was on the Ophir Creek about

the 25th of November, 1899, there was snow on the

ground and the creek was frozen over except that in

some places water was running over the ice. It was

pretty cold about that time.
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And thereupon W. H. FERGUSON, recalled for plain-

tiff, testified as follows:

Direct Examination.

When I was on the claim in the summer of 1899, I

noticed the initial stake and the S. E, corner stake of No,

19. The S. E. corner stake was marked S. E. cor. There

was a stake standing at the N. E. corner, but I did not

examine it.

Cross-Examination.

I walked over and panned on the creek at that time.

Q. What was marked on the board, if anything?

A. As near as I can recollect, simply said fifteen hun-

dred feet up stream and three hundred feet on each side.

The full wording on it 1 didn't commit to memory, (be-

cause I had looked at a good many stakes that day on

the creek and they were all more or less alike, fifteen

hundred feet up stream by three hundred on each side.

And thereupon FRANK SHAW, a witness produced

on behalf of the plaintiff, after being duly sworn, testi-

fied as follows:

Direct Examination.

I am a miner by occupation and superintendent of

plaintiff and have been since the year 1899. I am ac-

quainted with the premises in dispute and have been

since August, 1899. I panned on the ground in 1899 at

the request of C. D. Lane and found a few colors. With-

in the last two weeks, I had a survey made of the ground.

The distances between "A" and "B" was 356.8 feet.
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From "B" to "C" we found the distance to be 1469 feet.

From ''C' to ''D" we found the distance to be 849 feet.

From "D" to "E'' we found the dis'tance to be 1505.6

feet. And from ''E" to "A'' we found the distance to be

105 feet.

(^ You know who was in possession of No. 19 and

working it and mining on it on the 15th day of October,

1901?

A. Why, the Wild Goose was in possession of it and

Lena Walton was in possession of it, I believe—both par-

ties.

Q. What part of it was the Wild Goose in possession

of? Just show on the map and state what kind of pos-

session it had. A. The Wild Goose?

Q. Yes.

A, The}- had a couple of tents established in here and

had two men working there—working at that time—had

two before that, one at that time holding possession of

it.

(>. And what part of the claim was Lena Walton in

possession of?

A. The}' were along in here, the upper or northerly

end of the claim.

Q. And what was tho character of her possession

—

how many men did she have there?

A. At that time, I don't think she had more than two

or three. It was cold and they couldn't do any work

there. I don't remember whether she had the log cabin

built at that time or not. She had some tents there that

I know of.
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Q. (State what the condition was with reference to

the possesson on the 20th day of September, 1901?

A. About that time I received a letter—after the

Wild Goose had taken the property—and I took posses-

sion of it from two men that Captain Walker had in pos-

session of it.

Q. Who was in possession of the upper part at that

time? A. Walton and French, I believa

Q. What was the character of their possession at

that time?

A. They were sluicing there, working quite a number

of men—eighteen men, I should judge.

Q. Who was in i)ossession of that claim all summer?

A. As near as I can recollect, both parties were.

Q. Who was in possession of the whole upper portion

of it?

A. I think that Walton—Lena Walton was.

Q. State whether or not at any time dui'ing the sum-

mer of 1901, Lena Walton had her men throw those two

tents off the lower end of the claim.

A. Yes, towards the fall—the latter part of Septem-

ber, she had them throw them off—she threw both tents

off—and I went up there and had them placed back

again.

Q. What tents were they?

A. Two tents that the Wild Goose had located right

in here (indicating). The defendants had from twelve

to twenty men at work on the property all summer and

fall.
:
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Cross-Examination.

I took Mr. Gibson, the surveyor, up there and he made

the survey, according to the stakes I pointed out to him.

Q. As 1 understand you to state, that on the 15th day

of August, 1901, both the Wild Goose and Lena Walton

were in possession of these premises? A. Yes.

Q. That condition of affairs remained up until the

15th day of October, did it not?

A. About that time.

Q. Now, was there any change on that day—^on the

15th day of October?

A. I don't recollect whether it Avas just that day—

I

took my men oft' there about that time.

Q. Isn't it a fact that you took them off voluntarily?

A. Yes, sir.

Q. Isn't it a fact that you took them off' about the

13th day of November?

A. Oh, yes, that is right— it was along in November

that we took them off'; yes, that is right.

Q. Took them off voluntarily?

A, Yes, sir.

Q. These parties that you took off, were employees oi;

the Wild Goose Company, were they not?

A. Yes.

Q. And then so far as the Wild Goose Company was

concerned you remained in possession from the 15th day

of August on up to say the 13th day of November, 1901?

A. Well, it was sometime about that time—I don't

recollect the dates. I could tell by looking at my books.
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And thereupon E. tS. WALKER, recalled by the de-

fendants, for further cross-examination, testified as fol-

lows:

Direct Examination by Defendants.

The plaintiff then rested its case, and thereupon the

defendants made the following motion for nonsuit:

Mr. BEUNEE.—May it please the Court, at this time,

we move for judgment of nonsuit, on the ground that

the i>laintifl:' has failed to prove a cause sufficient to be

submitted to the jury; on the ground, that this is an ac-

tion to recover the possession of real property and they

have shown affirmatively by their testimony that they

were in possession of the property for a long time prior

to the commencement of the action and subsequent

thereto.

(The Court thereupon denied the motion for nonsuit,

to which ruling of the Court, the defendants then and

there duly excepted.)

The defendants thereupon put in their case as fol-

lows:

LENA WALTON, a witness produced on behalf of the

defendants, after being dul,y sworn, testified as follows:

Direct Examination.

I am by occupation a miner. I went to Ophir Creek

on the 23d day of November, 1SD9. I went up on No.

19 on the 28th day of November with N. D. Foster and

Mr. McEwen. I was also there between the 1st and

3d of December, 1899, and made a careful examination
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of the claim for the purpose of ascertainino: whether

or not any assessment work had been done. I found

Walker's initial stake, but there were no corner stakes

whatever upon the claim. On or about the 10th or 12th

of December, 1899, I went with the defendant Wilson

upon the claim and examined the property. There was

no work of any kind done upon the claim at that time.

On December 31st, 1899, J. H. Wilson and myself went

upon the claim and pitched a tent. On the morninp;

of January 1st, 1900, at the hour of one A. M., Mr. Wil-

son and I located the claim. We erected an initial

stake four inches in diameter and placed four corner

stakes and one upper center end .stake, making six

stakes in all. I met Mr. Woodine on the trail in the

spring of 1900, and in couTersation with him, in the

presence of Mrs. Walsh, he informed me that that was

his first trip to Council City.

The cut at the upper end of the claim was made by

my layman, Mr. Fife, in the early part of the summer

of 1900.

Q. State what, if any, expenditures have been made

upon the claim by yourself and associates since its lo-

cation.

(Plaintiff objects to the question as incompetent, ir-

relevant and immaterial. Objection sustainerl. De-

fendants except.)

Defendants offer to prove by this witness that since

the location of the claim in question by Lena S. Wal-

ton and one Wilson in January, 1900, there has been
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expended in betterments and in improving and develop-

ing the claim the sum of -17,000; that such betterments

consist of drain ditches, cuts and general prospecting,

the erection of a substantial log cabin upon the claim

and also the erection of tents and other general im-

provements upon the property.

(Offer denied. Defendants except.)

Defendants at this Doint offer in evidence a survey

of the Walton and Wilson location made by H. C. Par-

ker, U. S. Deputy Mineral Surveyor, September 30,

1901, for the purpose of showing the curvature of Ophir

Creek passing through the mining ground in contro-

versy, and for the further purpose of showing the exact

location as a parallelogram of the W^alton and Wilson

claim. Which said plat of survey was admitted in evi-

dence without objection, the original of which is at-

tached to this bill of exceptions under a certificate of

the court.

The mining claim as described in plaintiff's second

amended complaint practically covers the same ground

under the pretended survey of Gibson, as is set out in

the Parker survey. The distance from the southwest

corner of the claim, following a line 300 feet each side

of the center of the creek, would be 700 feet in a direct

line from point to point, which would not be two-thirds

of the distance of the length of the claim under the

Parker survey.

The Walton and Wilson Location notice was here

offered in evidence, without objection, a copy of which

is as follows:
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NOTICE OF LOCATION.

Notice is hereby given that the undersigned citizens

of the United States have this day relocated and claim

for placer mining purpose the following described

tract of land, to wit: Beginning at the initial point

where this notice is posted and running thence 330 feet

in an easterly direction to corner stake No. 1; thence

1,320 feet in a northerly direction to corner stake No.

2; thence 330 feet in a westerly direction to north cen-

ter end stake; thence 330 feet in a continuous line to

corner stake No. 3; thence 1,320 feet in a southerly di-

rection to corner stake No. 4; thence 330 feet in aa

easterly direction to place of beginning; containing 20

acres and situated on Ophir Creek in the Eldorado Min-

ing District, Alaska. This claim is known as No. 19

Above Discovery on Ophir Creek. Relocated this 1st

day of January, 1900.

; J. H. WILLSON,

LENA S. WALTON,
Locators.

[Endorsed as follows] : Filed for record at the re-

quest of J. H. Willson and Lena S. Walton, Claimants,

at 15 min. past 6 o'clock P. M., Jan. Stli, 1900. Vol.

4, page 131, El Dorado Mining Records. A. P. Mor-

daunt, Recorder. By O. J. Comptois, Deputy.

We recorded the certificate of location, of which the

above is a copy, in the Eldorado District ^Nfining records

on January 8th, 1900. We discovered gold, that is,

the defendant Willson and I, discovered gold on our
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first trip in December—^December lOtli or li2th, 1899.

We filed an amended location notice on the lOth day of

May, 1901, which location notice is as follows, and was

duly recorded on the 10th day of May, 1901.

(Walton and Willson Amended Location Notice Of-

fered in evidence, without objection, copy of which is

as follows:)

Exhibit "A."

AMENDED NOTIOE OF LOCATION.

Know all men by these presents: That we, the under-

signed, do hereby make and post this amended notice

of location of placer claim Number Nineteen (19)

Above Discovery on Ophir Creek, in the Council City

Minino' District (formerly Eldorado Mining District),

District of Alaska, United States of America, original-

ly located by us, on the first (1st) day of January, 1900,

which notice of location was recorded in the office of

the Mining Kecorder of said Council City Mining Dis-

trict (formerly Eldorado Mining District), in volume

four (4), page one hundred and thirty-one (131), on the

eighth (8th) day of January, 1900, which said Placer

Mining claim is bounded and described as follows, to

wit:

Beginning at this initial stake, upon which this

amended notice is posted (it being the same point at

which the original notice was placed), and running

thence three hundred and thirty (330) feet in an east-

erly direction to corner stake number one (1); thence

thirteen hundred and twenty feet (1,320) in a northerly
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direction to corner stake number two (2); thence three

hundred and thirty (330) feet in a westerly direction to

the north center end stake; thence three hundred and

thirty feet (330) in a continuous line, to corner stake

number three (3); thence thirteen hundred and twenty

feet (1,320), in a southerly direction to corner stake

number four (4); thence three hundred and thirty (330)

feet, in an easterly direction, to said initial stake or

place of beginning. This claim contains twenty (20)

acres, and shall be known as Number Nineteen (19)

Above Discovery, in said Council City Mining District

(formerly Eldorado Mining District, Alaska), and is sit-

uated about halfway between California Gulch, and

Guy Creek, tributaries of said Ophir Creek, and is

about fourteen hundred feet below where said Guy

Creek enters said Ophir Cipeek.

This amended notice of location is made and posted

without waiver of any previously acquired rights, and

only for the purpose of correcting any errors in the no-

tice of location so posted by us as aforesaid on the first

(1st) day of January, A. D. 1900.

Dated May 9th, 1901.

J. H. WILSON,

LENA S. WALTON,
{Locator.)

Witness

:

ROBECRT SHAW.

(25-cent Revenue Stamp. Canceled.)
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[Endorsed] : Amended Location. No. 19 Above on

Opbir Creek. Lena S. Walton, J. H. Wilson. Filed for

Record in the Council City Recording Dist., 1:20 P. M.

May 10th, 1901. Vol. 2, page 2'53 and 4 of Locations.

W. H. Ferguson, Riecorder. |2.50 due.

We were frequently upon the ground between Janu-

ary 1st and May, 1900, and in May, 1900, we pitched a

tent. Willson and I then gave a lease to Feiffe. Feiffe

immediately commenced work upon the claim and pros-

pected it. There were five men working and they sunk

several holes, two of the holes being from the surface

to bedrock.

A lay made 'by defendants Willson and Walton and

W. H, Ferguson was hereupon admitted in evidence

and the lay read to the jury.

(The proof of annual assessment work for 1901, made

by D. A. MacDonald, was thereupon offered in evidence

by defendants, to which the plaintiff then and there

objected upon the ground that the same was immate-

rial, irrelevant and incompetent. Plaintiff's objection

was thereupon sustained by the Court, to which ruling

the defendants then and there dtily excepted.)
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PROOF OF LABOE.

United States of America,
"

District of Alaska, Vss.

Council City Precinct.

D. A. MacDonald, beings first duly sworn, deposes and

says that he caused to be performed at least five thou-

sand dollars^ worth of labor and improvements upon

the followina: described minino; claim, to wit:

Placer minino; claim known as No. 19 Above Discov-

ery on Ophir Creek, a tributary of the Neukluk River in

the Council City Recording' District, District of Alaska,

such labor and improvement was performed during the

months of June, July, August and September and was

performed at the expense of D. A. MacDonald, one of

the lessees on said claim and for the benefit of Lena

Walton and J. H. Willson, owners of the said claim

and is intended for the asssessment work for the year

ending December 31st, 1901.

D. A. MacDONALD,

Subscribed and sworn to before me this 9th day of

Sept., A. D. 1901.

[Seal] W. H. FERGUSON.

[Endorsed as follows] : Filed for record in the Council

City Recording Dist. at 10:15 A. M. Sept. 9, 1901, vol.

2, page 109, Proof of Labor. W. H. Ferguson, Record-

er. By Frances Fitz, Deputy.
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(Defendants further offered in evidence proof of labor

for the year 1900. Offer denied. Defendants excepted.

Said proofs of labor being certifledi to by W. H. Fife

and J. H. Willson, copies of which are as follows:)

PROOF OF LABOR.

District of Alaska, "^

r SS
United States of America.

|

*

J. H. Willson, being first duly sworn, deposes and

says that he has performed at least one hundred dol-

lars' worth of labor and improvements on the following

described Placer Mining Claim, to wit: No. 19 Above

on Ophir Creek, a tributary of Neukluk River. Such

labor and improvements was performed for the year

ending December 31st, 1900, and was performed at the

expense of J. H. Willson and Lena Walton, the owners

of said claim.

J. H. WILLSON.

Subscribed and sworn to before me this 3d day of

December, A. D. 1900.

[Seal] W. H. FEROUSON,

United States Commissioner, Council City Precinct.

[Endorsed as follows] : Filed for record in the Council

City Recording Dist., 4 P. M., Dec. 3d, 1900. Vol. 1,

page 138 of Proofs of Labor. W. H. Ferguson, Re-

corder,
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Golofnin City, July 21, 1900.

I hereby certify that one hundred (|100) dollars'

worth of assessment work has been done on Claim No.

19 Ophir Creek, Eldorado District of Alaska, for the

year 1900. Said work consists in sinkino; and work-

ing three separate and different drifts on said claim.

W. H. FIFE.

Witness

:

W. D. NICKENS.
J. H. WILLSON,

LENA S. WALTON,
Owners.

[Endorsed as follows] : Filed for record, request Lena

S. Walton, July 21, A. D. 1900, at 8 o'clock P. M. and

recorded in vol. 6, Mining Locations, page 115, Eldorado

Mining District Eecords, N. W., Alaska. Alice F. Alex-

ander, Eecorder.

(Each of the above offers was separately rejected

and exceptions taken thereto.)

(Defendants thereupon introduced in evidence a deed

of one-half of the premises in dispute, being all his

right, title and interest in the premises in dispute, from

J. H. Willson to L. H. French, executed August 16th,

1901, duly acknowledged, which deed was received with-

out objection and read to the jury; defendants also of-

fered in evidence deed from L. S. Walton to L. H.

French, Dated , 1900.

(Defendants also offered in evidence deed from L. H.

French to defendant Lena S. Walton, for an undivided



The Wild Goose Mining and Trading Company. 93

rrestinioin- of Lena Walton.)

one-half interest to the mining property in question,

dated , 1902, which deed was admitted in evi-

dence without objection.)

(Defendants also offered in evidence deed dated

March 4th, 1902, from L. H. French to Lena S. Walton

for an undivided one-half interest of, in and to the prem-

ises in dispute, which was received without objection

and read to the jury.)

(Witness continuing?.) I examined for stakes in No-

vember, 1899, carefully and there was only one stake,

the initial stake. There were no traces of any assess-

ment work having been done upon the ground. The

creek bed and the gravel are inclined to be cementy.

The water may run over it and not destroy the evi-

dences of the work. I made a discovery of gold in two

places—^at the upper end and center of the claim. I

made an examination of the ground in the spring of

1900 and found no traces of any work having been done.

If any work had been done, I would have seen it.

I know Captain E. S. Walker. He called upon me

in April, 1901. I asked him in regard to the asssess-

ment work having been done upon the claim in 1899,

and he said that one James or John W. Stansell had

been employed by him to do the assessment work for

1899, and that he had sent him up there to do the work.

Walker took a letter out of his pocket and read a por-

tion of it to me, and told me that one Captain Cary

had written him that Mr. Stansell had did the work:

and that he (Captain Cary) had paid one hundred dol-
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lars for this work to Stansell, Captain Gary being a

friend of Mr. Walker's. I then said to Mr. Walker that

I would try to find Mr. Cary and if he told me that he

had paid the hundred dollars, or I hear that any one

has done the work for 1899, you shall have that ground

at once. He also told me, "I don't know Mr. Melsing

and don't recognize him in the case; I didn't employ

him to do this work. I think there has been written to

me for a lay by Captain Kidston and Judge Ferguson,

and I think that they are playing u® both in this Mel-

sing affidayit." i

Cross-Examination.

I was first introduced to Louis Melsing by John Dex-

ter, in the spring of 1901. There was a fraction stake,

which is marked "D," put on the bluff there by a man

named Eeed. The burnt-off stake I saw in 1900. It is

not at the point designated on the big map, the map

is not a correct one. This burnt-off stake was whittled

off by McDonald and placed there in 1901.

And thereupon J. H. WILLSON, a witness produced

on behalf of the defendants, after being duly sworn, tes-

tilfled as follows:

Direct Examination.

I first became acquainted with the premises in dis-

pute the last of November or 1st of December, 1899.

I went there in company with Miss Walton, McEwen
and N. D. Foster, I went upon the ground some time
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in December for the purpose of ascertaining wliether or

not it was open for relocation. At the southern bound-

ary line, there was one stake; it was a willow stake at

the S. W. corner of No. 19, about three feet high. I

think this stake had the name of E. S. Walker marked

on it. There was a lower stake at point "A," but it

had a notice on it of the fraction of claim No. 19. The

S. W. corner stake I saw there with Walker's name on

it was at the point marked B. The stream is a very

crooked stream as it runs through Number Nineteen.

I went over the ground in December, 1899, and saw no

evidences of any assessment work having been done.

I also examined it very carefully in the spring of 1900,

and saw no evidences of any work having been done.

I spent three months there in the summer of 1900 and

was over all portions of the ground and thoroughly

satisfied myself that no work had ever been done upon

the ground.

When I was upon the ground, William Kidston came

to me with a letter from Captain Walker, stating that

he had a lay on the ground from Walker, and he placed

two tents upon the ground. This was the first time that

I knew that Kidston had a lay from Capt. Walker. I

supposed that he was interested with Ferguson and Mac-

Donald, who had a lay from Walton and myself. Our

cabin was placed about three hundred feet from the

northern boundary line of the claim.

We discovered gold upon the claim on the 31st day of

December, 1899. We discovered gold on the upper or

northerlv end of the claim.
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On January 1st, 1900, we erected the initial stake, cor-

ner stakes and the North center end stake, making six

stakes in all. The claim was staked in the form of a

parallelogram.

I posted the amended location upon the creek. The

only stake that bore Walker's name at that time, when

we made the amended location, was the stake marked

"B."

Q. State whether or not either of these persons or this

corporation had made any claim to the property to 3'ou

or had interfered with your possession up to the time

of the restaking' and filing- of your amended location

notice?

(Plaintiff objected to the question as immaterial, ir-

relevant, and incompetent, which objection was sustained

by the Court, to which ruling of the Court the defendant

then and there duly excepted.)

Cross-Examination.

We relocated this claim on January 1st, 1900. There

was a stake at the point marked "A"—quite a large

stake—which had a board nailed on it and some fraction

written on it.

Redirect Examination.

There was a stake at the point marked "A" with a frac-

tion claim notice on it.

Q. With the experience you have had in the location

of claims and as a practical miner, state to the jury

from the location notice of E. S. Walker, certified copy of
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which I now hand you, where the side lines of the

Wallver location were situated?

(The above question was objected to by the plaintifC

upon the ground that it is incompetent testimony to tes-

tify as an expert where they were situated; which objec-

tion was sustained by the Court, to which ruling of the

Court the defendants then and there duly excepted.)

And thereupon JOSEPH HARDING, was produced

as a witness on (behalf of the defendants, and after being

duly sworn, testified as follows

:

Direct Examination.

T am familiar with No. 19 Ophir and have been since

the last day of September, 1898. I did not see any stakes

upon the ground in the year 1898. In the fall of 1899,

I viewed the ground. If any work had been done there

I would have seen it, but no work had been done. When

I first came here, I was mining. Since then, I have

been hunting and fishing.

Cross-Examination.

Chriss Kimber and I built a cabin in the fall of 1898

upon claim Number Twenty-two Ophir Creek and worked

the claim and lived up there until the 8th day of July,

1899.

Redirect Examination.

Tom Woodiue first came to Council on the 16th or 17th

of February, 1900.
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And thereupon, L. H. MARTENS, a witness produced

on behalf of the defendants, after being duly sworn, tes-

tified as follows:

Direct Examination.

I lived in Council City in July, 189'J. 1 be<:ame ac-

quainted with Xo. ID Ophir Creek just before January,

11)00. 1 went over the grounds several times. If any

extensive work had been done, I would have seen it.

I had a conversation with Captain Walker about the as-

sessment work on 19. He told me that John Dexter was

to do the work and was doing it—looking after it, he

says.

Cross-Examination.

In the latter part of December, 1899, I was camped

on Xo. 15 Ophir. I saw a tent upon Xumber Nineteen.

And thereupon P. GREGORY, a witness produced on

behalf of the defendants, after being duly sworn, testified

as follows:

Direct Examination.

I have been acquainted with Numiber 19 Ophir since

the last of July or first of August, 1899. I went up onto

the claim for the purpose of ascertaining whether or not

the assessment work had been done on that claim. In

November, 1899, 1 went there the second time for the

same purpose. I found one stake on the left-hand side

of the creek, with ( 'aptaiu Walker's notice on it: In July

or fore part of August, there were two men prospecting

on the bar. There were prospect holes three or four
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feet deep. All the work could easily have been done

in two days. In November, I examined the claim very

thoroughly to see if the assessment work had been done,

and no work had been done except that done upon the

bar.

Cross-Examination.

I don't know whether the men who were working on

the claim were Melsing and Stansell or not. They were

working on a bar at the lower end. The men said they

were there for the purpose of doing the assessment work

for Captain Walker; that they were there under some

sort of an agreement to get a share in the property for

doing the work.

Redirect Examination.

The men said they were prospecting the claim for Cap-

tain Walker; that the ground wasn't good for anything

and that they didn't think they would do the assessment

work. There was no camp there, no blankets.

And thereupon RAY DICKSON, a witness produced on

behalf of the defendants, after being duly sworn, testi-

fied as follows:

Direct Examination.

I examined the claim in August, 1898, and found one

stake, the initial stake, and there was a board with a

notice on it. In September, 1899, I went on the ground

and saw a hole on the left-hand side of the creek, a small

hole. That was all the work I saw there.
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And thereupon the defendants introduced in evidence

the deposition of L. F. MELSING, who, in his deposition,

testified as follows:

I am a miner by occupation, and am acquainted with

John W. Stausell and E. S. Walker. Walker employed

Stansell to do the assessment work on No. 19. Stansell

and I did the assessment work on the claim in the month

of July, 1899. We did the work on three portions of the

claim; at the lower end of the claim, in the creek and the

upper portion. W^e occupied one week doing the work.

We lived in a tent on the claim, No. 18. We sunk a few

holes there at the upper end of the claim. The Avork was

easily worth one hundred dollars. Stansell and I worked

together under the agreement that he was to go back

and work on Discovery with me for the same length of

time.

Cross-Exami nation.

At the time we did the assessment work, there was no

one on Ophir Creek with the exception of Sweetcake

Gulch. I was on Ophir Creek all of July and part of

August. Mordaunt, Libby, and others were my partners.

The holes we sank were in some places, three feet and

perhaps three and one-half feet deep. We did not find

any prospects sufficient to satisfy me to do anything with

the ground if I wished to work it. I was never called

upon or requested to make any affidavit of labor. It was

customary at that time to make affidavits of labor.
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And tliereupou JOHN W. DEXTEK was recalled and

testified as follows:

Direct Examination.

Q. State whether or not you had a conversation with

John W. Stansell and Louis Melsing in the latter part of

July, 189i9, in Nome, with reference to the work they had

done upon Ophir Creek?

A. Yes, sir, I did.

Q. Where did that conversation take place, and who

was present?

A. Up town here in Nome, and nobody present but

Stansell, Melsing, and I.

Q. What w as the conversation?

(^To which question the plaintiff then and there ob-

jected upon the grounds that it is immaterial, irrelevant,

and hearsay, and no foundation for impeachment has

been laid. The Court thereupon sustained the objection,

to which ruling of the Court the defendants then and

there excepted.)

And thereupon the defendants offered to introduce tes-

timony and to prove by the witness that in the latter part

of July, 1899, in conversation with Louis Melsing and

John W. Stansell, who claimed to have performed the

assessment work on No. 19 on Ophir, that in such con-

versation that said Stansell and said Melsing stated that

they had not performed such labor for the year 189Q.

(To which offer, the plaintiff objected upon the grounds

hereinbefore set forth; the Court sustained the objection,

to which ruling of the Court the defendants then and

there excepted.)



102 Lena Walton and L. H. French vs.

(Testimony of John W. Dexter.)

Cross-Examination.

I am not €ertain tliat volume one, record's of the El-

dorado Mining District, was not taken over by Mor-

daunt to JSt. Michaels.

And thereupon KAY DICKSON was recalled and tes-

tified as follows:

Direct Examination.

I have known Louis Melsing since 1898. We left Coun-

cil City on the last of July or 1st of August, 1899. He

told me at that time that he was going to Nome. 1 know

the general reputation of Louis F. Melsing for truth and

veracity in the community in which he resided during

the year 1901. It is bad.

And thereupon O. S. KOBINSON, a witness produced

on behalf of the defendants, after being duly sworn, tes-

tified as follows:

Direct Examination.

I know Louis F. Melsing; have known him since about

July, 1900; his reputation for truth and veracity in the

community in which he resided during that time has been

bad.

And thereupon L. MARTENS, recalled and testified as

follows:

Direct Examination.

I knew Stansell. I got acquainted with him in the lat-

ter part of July or 1st of August, 1899. In the latter
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part of July, Stansell lived with me in Council City, and

on Dutch Creek. I went up Stansell to No. 5 on Dutch

Creek and we stayed there four or five days. Leo. Bartch

and a man named Webber were there with us at the

same time.

Stansell was ill at this time and was unalble to do

anything. He said he was going somewhere where he

could get straightened up.

After Stansell and Melsing had both left Council, for

Nome, I went over to St. Michaels to see Captain Walker,

to/ see him about doing the assessment work on Number

Nineteen Ophir. I arrived at St. Michaels in September,

1899.

Since I have known Louis Melsing, his reputation for

truth and veracity has been bad in the community in

which he resided.

And thereupon CHAKLES PHILLIPS, a witness pro-

duced on behalf of the defendants, after being duly

sworn, testified as follows:

Direct Examination.

I have known Louis Melsing in a casual sort of a way in

1898. His general reputation for truth and veracity in

which he has resided since that time has been bad.

And thereupon DAVID L. GREY, a witness produced

on behalf of the defendants, after being duly sworn, tes-

tified as follows:
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Direct Examination.

I have resided in Council since June, 1899, and am a

miner by occupation. I am acquainted with No. 19 on

Ophir and was first on the claim in July, 1899. That is,

between the middle and last of July, 1899. I did not

notice any work there upon the ground when I first went

up there: I was there again in Octoiber, 1899, and I did

not see any evidences of work having been done there

at that time. I met John W. Stansell in July, 1899, in

Leo. Bartch's cabin; he was complaining of a fever.

I have known Louis Melsing since June, 1899. His

general reputation in the community in which he resides,

for truth and veracity, was bad.

And thereupon WOODBEIDGE G. GARY, a witness

produced on behalf of the defendants, after being duly

sworn, testified as follows:

Direct Examination.

I have known John W. Stansell and Captain Walker

since June, 1899. I never paid John W. Stansell one

hundred dollars or any other sum of money for Captain

Walker.

And thereupon E. S. WALKER, recalled for defend-

ants, testified as follows:

Direct Examination.

I had a conversation with Doctor L. T. Mitchell on the

Kaltag Portage, twenty-five miles west of Kaltag, in the

month of March, 190L I did not state at that time and
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place to Doctor Mitchell that I had a claim over in the

Council City country, No. 19 on Ophir, that it was not

mine, but it was in ni}^ wife's name, but that it was the

same thing and Stansell was a trump. I did not say,

''They are trjang to beat us out of it, but God damn them,

they can't do it. The assessment work is supposed to be

done, but it wasn't done. I haven't got the authority

now, but I used to have it, to make them acknowledge

that it was done and I am going to get out of it just as

soon as I can, because there will be some son of a B—

>

came along and give me a lot of trouble, and I am going

to dump it ovenboard to somebody who has got money to

fight it. There was no assessment work done on it, but I

am going to hold it anyhow." I never had any such con-

versation or anything of that import with Dr. Michell.

And thereupon L. T. MITCHELL, a witness produced

on behalf of the defendants, after being duly sworn, tes-

tified as follows:

Direct Examination.

1 am a Captain, Assistant Surgeon U. S. Volunteers

in the U. S. Army. Have known Captain E. S. Walker

since August, 1900. I had a conversation in March,

A. D. 1901, twenty-five miles west of Kaltag on the Kal-

tag Portage with Captain Walker. In that conversa-

tion. Captain Walker stated to me as follows: "I have

got a claim over in the Council City country, No. 19 on.

Ophir; it is not mine, it is in my wife's name, 'but it

is the same thing, and Stansell is a trump. They are
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Direct Examination.

I have resided in Council since June, 1899, and am a

miner by occupation. I am acquainted witli No. 19 ou

Ophir and was first on the claim in July, 1899. That is,

between the middle and last of July, 1899. 1 did not

notice any work there upon the ground when I first went

up there: I was there again in Octoiber, 1899, and I did

not see any evidences of work liaving been done there

at that time. I met John W. Stansell iu July, 1899, in

Leo. Bartch's cabin; he was complaining of a fever.

1 have known Louis Melsing since June, 1899. His

general reputation in the community in which he resides,

for truth and veracity, was bad.

And thereupon WOODBKIDGE G. GARY, a witness

produced on behalf of the defendants, after being duly

sworn, testified as follows:

Direct Examination.

1 have known John W. Stansell and Captain Walker

since June, 1899. I never paid John W. Stansell one

hundred dollars or any other sum of money for Captain

Walker.

And thereupon E. S. WALKER, recalled for defend-

ants, testified as follows:

Direct Examination.

I had a conversation with Doctor L. T. Mitchell on the

Kaltag Portage, twenty-five miles west of Kaltag, in the

month of ;March, 1901. I did not state at that time and
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place to Doctor Mitchell that I had a claim over in the

Council City country, No. 19 on Ophir, that it was not

mine, but it was in my wife's name, but that it was the

same thing and Stansell was a trump. I did not say,

"They are trying to beat us out of it, but God damn them,

they can't do it. The assessment work is supposed to be

done, but it wasn't done. I haven't got the authority

now, but I used to have it, to make them acknowledge

that it was done and I am going to get out of it just as

soon as I can, because there will be some son of a B—

'

came along and give me a lot of trouble, and I am going

to dump it ovenboard to somebody who has got money to

fight it. There Avas no assessment work done on it, but I

am going to hold it anyhow." I never had any such con-

versation or anything of that import with Dr. Michell.

And thereupon L. T. MITCHELL, a witness produced

on behalf of the defendants, after being duly sworn, tes-

tified as follows:

Direct Examination.

1 am a Captain, Assistant Surgeon U. S. Volunteers

in the U. S. Army. Have known Captain E. S. Walker

since August, 1900. I had a conversation in March,

A. D. 1901, twenty-five miles west of Kaltag on the Kal-

tag Portage with Captain Walker. In that conversa-

tion. Captain Walker stated to me as follows: "I have

got a claim over in the Council City country. No. 19 on

Ophir; it is not mine, it is in my wife's name, but it

is the same thing, and Stansell is a trump. They are
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tryiuj;: to beat us out of it, but O— D— them, they can't

do it. The assessment worlc is supposed to be done, but

it wasn't done. I haven't got the authority now, but I

used to have it to make them acknowiedp:e that it was

done, and I am iroin"- to jiet out of it just as soon as I can,

because there will be some S— of a B— come along and

give me a lot of trouble and I am going to dump it over-

board to somebody who has got the money to fight it.

There was no assessment work done on it, but I am going

to hold it anyhow."

And thereupon J. F. ROUNDTBEE, a witness pro-

duced on behalf of the defendants, after being first

duly sworn, testified as follows:

Direct Examination.

I am a miner by occupation and have been in Alaska

since 1897. (The so-called Frobese map w^as exhibited

to the witness, w^ho stated that the measurements on

that map are practically correct.) The holes that are

delineated upon the map was assessment work done by

Frobese. These holes are about two hundred feet or

more from Ophir Creek.

Cross-Examination.

Q. These holes that you were shown here are on Mr.

Frobesi's own claim, are they not?

A, Yes, it belonged to Mr. Frobesi; he was supposed

to have an interest in the property at that time.
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And thereupon J. L. WILSON, a witness produced on

behalf of the defendants, after being duly sworn, tes-

tified as follows:

Direct Examination.

I am a miner by occupation. I am well acquainted

with placer claim No. 19 Above Discovery on^ Ophir, and

was over the gToundi a good many times in 1898 and

1899. In July, 1899, John W. Stansell was working on

Discovery on Ophir for the owners. I know that he

was working on the above-named claim two or three

weeks in the latter part of July and August, 1899, and

he was working there when I left. I afterwards met

Stansell in Nome and he told me he had been sick. He

was somewhat under the weather then. I kept track

of the movements of Louis Melsing during the summer

of 1899. I had reasons for doing so. During all of

the time that I was on Discovery, Melsing was working

there. I saw him every day. Louis Melsing left that

section of the country about the 1st of August, 1899,

and came over to Nome. I met Mr. Melsing in Nome

the first day after I arrived here. I know what the

custom® and usages were upon Ophir Greek in Septem-

ber, 1898, with reference to the location of claims upon

said creek as to the quantity of ground that was taken

on each side of the middle of the creek.

Q. We now offer to show how the claims upon Ophir

Creek were located at the time that Mr. Wilson went

into that section of the country in September, 1898,

and then offer to supplement this evidence with the

records of the locations themselves.
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(Tlie above offer was objected to 'by the plaintiff; the

objection by the Court sustained, to which nilin£? of

the Court the defendants then and there duly excepted.)

I had a conversation with Louis Melsing with refer-

ence to the time that he spent upon No. 1^ Above Dis-

covery on Ophir.

Q. The defendants offer to prove by this witness

that in the fall of 1899, 'hoth Melsing and Stansell in-

formed him that the only work they did on No. 19 Above

Discovery on Ophir was one day's work.

(The above offer was by the plaintiff objected to; the

objection sustained by the Court, to which ruling of the

Court the defendants then and there duly excepted.)

And thereupon JOSEPH HARDING recalled for the

defendants, testified as follows:

Direct Examination.

From the 10th day of July, 189«9, up to the 10th day

of September, 1899, I was working on a claim adjoining

Discovery Claim on Ophir Creek, and from the 10th day

of July u]> to the 20th day of July, I saw Louis Melsing

pretty nearly every night, and in fact up until the time

that he left for Nome, which was about that date.

And thereupon C. C. HOOPER, a witness produced no

behalf of the defendants, after being duly sworn, testi-

fied as follows:

Direct Examination.

I am acquainted with placer mining claim Number
Nineteen Above Discovery on Ophir. From the 30th
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day of September, 1901, up to the 14th day of Xovem-

ber, 1901, I resided on the above-dlescribed premises. 1

was holding possession of said premises under employ-

ment from ;Mr. Shaw, superintendent of the plaintiff.

Mr. BRFNER.—We offer to prove by the witness that

he—that in the month of September, 1901, he was em-

ployed by the managing agent of the Wild Goose Com-

pany to take possession of Number Nineteen upon

Ophir, and that in pursuance of said employment he

went upon the premises and took possession of two

tents that were at that time erected thereon, and that

he maintained the possession of those premises from

the time of his employment in September up to the

14th day of November, 1901, and after the commence-

ment of the suit.

(The above offer was objected to by the plaintiff;

which objection was by the Court sustained, to which

ruling of the Court the defendants then and there duly

excepted, and now claim an exception thereto.)

And thereupon JOHN McDONALD, a witness sworn

for the defendants, testified as follows:

Direct Examination.

I reside at Council City. I have lived there since

August, 1898. I was living there during the months

of November and December, 1899. I know Woodene.

I have known him since 1900, isince February, 1900. He

came to Council in February, 1900, in company with
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two ladies, Mrs. Walsh and the other I don't know the

name of. To my knowledare, Woodene was not in the

town of Council in the latter part of the month of No-

vember, 1890. If he had been there at that time, I

think I should have known it, because there were but

very few people there and I knew them all, and when a

stranger would come in, we would always remark it

more or less.

And thereupon CHAELES PHILLIPS, a witness

sworn for the defendants, testified as follows:

Direct Examination.

I am acquainted with the witness Woodene, and have

known him since about the middle of February, 1900.

'During the fall and winter of 1899 and 1900, I was re-

siding at Council City. Mr. Woodene first arrived in

Council City about the middle of February, 1900.

There were only about sixty people living in Council

City about that time.

And thereupon J. L. WILSON, recalled for defend-

ants, testified as follows:

Direct Examination,

I know the custom or usage as to the filing of affi-

davits of labor in the Eldorado Mining District in the

year 1899. Generally, men would go to the office and

find no proof of labor on a piece of ground, they would

consider it open for relocation. That has been theprac-
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tice there and it has been followed ever since I have

been in the District. Even this year, there was a great

deal of ground relocated on that question.

And thereupon JAiMES DAVIS, a witness sworn for

defendants, testified as follows:

Direct Examination.

I know Woodene, and have known him since about the

middle of February, 1899. I iflrst saw him between

Solomon and Topkuk during February of 1900. At

that time, he was in company with Miss Walsh and

Foster.

And thereupon FRANK SHAW, recalled by the de-

fendants for further cross-examination, testified as fol-

lows :

Oross-Examlnation.

Mr. Albert Fink made the large map that has been

hanging upon the wall in the presence of the jury dur-

ing this trial. It was made a few days before the com-

mencement of this trial—it was made here in Nome.

It was made from measurements made upon the ground

by the surveyor Gibson. I have not the field notes

with me. I believe Mr. Gibson has them. I was not

present when the map was made. I wasn't there when

he made it, but afterwards I went over the map ^ith

Mr. Gibson.

Q. How much snow was there on the ground when

that map was made?
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(Plaintiff objected to this question as immaterial and

irrelevant and not cross-examination, which objection

was sustained by the Ck)urt. The defendants excepted

to the ruling of the Court sustaining the objection, and

now claim an exception thereto.)

Q. You testified in your direct examination, Mr.

Shaw, that when the surveyor was upon the ground

making this survey about two weeks ago that the stakes

were pointed out to the surveyor. Who pointed out

those stakes?

A. Well, I pointed out some of them with the assist-

ance of Mr. Woodene.

Q. Now, you never have seen those stakes in 1899?

A, Nothing but the initial stake in 1899.

Q. And that is the only stake you saw?

A. In 1899; yes, sir.

Q. Then the correctness of your survey is based

upon the testimony of Woodene when he pointed the

stakes to the surveyor?

A. Well, I had seen the stakes there in 1900 or had

had them pointed out to me by different parties and

corrected them with the asssistance of other people to

the markings on the stakes.

Q. That was after the location of that claim by Lena

Walton after January 1st, 1900? A. Yes, sir.

Q. That you saw them?

A. Yes. sir; that I saw the other stakes.

Q. Then the survey that the deputy mineral sur-
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rvejor made was based upon stakes pointed out by tou

and identified by tlie T\itness Woodene?

A. And other

—

(Objection overruled.)

A. —Yes, and others besides Mr, Woodene.

Q. Who else?

A. Mr. Hugh MacDonald, Mr. Ferguson, and I don't

just know the name—and others whom I don't just

call to mind now. I noticed the stakes and the mark-

ings there myself Walker's No. 19 in 1900.

Q. But the only stake you ever saw upon the claim

in 1899 was the initial stake?

A. The only one in 1899.

Q. Yes, sir.

A. Yes, sir.

Q. The only stake you ever saw upon the claim prior

to the Walton location was the initial stake of Walker?

(Objection interposed, and overruled.)

A. The only one.

Q. What was the date of that survey made by Mr.

Gibson?

(Plaintiff objected to the above question as having

been gone over already three or four times, gone over

with Mr. Shaw before; the Court sustained the objec-

tion, to which ruling of the Court the defendants then

and there duly excepted, and now claim an exception

thereto.)

Q. The ground was covered with snow at that time?
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(i'laiutiif to the last question made the same objec-

tion; the Court sustained the objection, to which ruling

of the Court the defendants then and there duly ex-

cepted, and now claim an exception thereto.)

Q. You don't know, Mr. Shaw, and will not testify

to tills juiy tiiat the stakes pointed out to Mr. Gibson

were the original Walker stakes of Number Nineteen

A'bove Discovery on Ophir?

(Plaintiff objected to this question on the ground that

it was immaterial and not cross-examination and hav-

ing already been gone over; the Court overruled the

objection.)

A. I testified to this—that I have been on that

ground.

Q. Of your own knowledge?

A. The only one I saw there previous to the

—

g. Of your own knowledge—that is, in 1899?

A. Was the initial stake.

il That question is answerable by yes or no.

A. I didn't see them put there, so I couldn't posi-

tively swear to the corner stakes, only what have al-

ways 'been identified for the last three years to me as

being upon the ground.

Q. Every identification that you ever had of those

stakes was after the location made by Walton and Wil-

son? A. They were pointed out

—

(Plaintiff objected to the question on the gTound that

the witness has already answered that in the affirma-

tive; the Court sustained the objection, to which ruling
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of the CJourt the defendants then and there duly ex-

cepted, and now claim an exception thereto.)

(Witness excused.)

And thereupon LENA WALTON, recalled for defend-

ants, testified as follows:

Direct Examination.

I am acquainted with O. D. Lane, general manap;er

of the plaintiff, and president of the corporation.

Q. State whether or not you had a conversation with

Mr. Lane on Ophir Creek with reference to the owner-

ship of No. 19 Above Discovery on Ophir, in the year

1901?

A. Yes, sir. At this conversation, Mr. Wilson and

one of the workingmen was present in my tent on the

northerly portion of the claim.

Q. What was that conversation?

(The plaintiff objected to the question; which objec-

tion was sustained by the Court, to which ruling of the

Court the defendants then and there duly excepted,

and now claim an exception thereto.)

A. In October, 1901, I also had a conversation with

Mr. Lane, in which he asked me about the purchase of

the property, and I stated that the property w^as not for

sale.

I never had the conversation with Mr. Blackburn

about which he testified. It is not true.

I know Woodene. I first met him about the middle

of Februai'y, 1900, about three miles from Solomon
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River between Solomon River and Topknk; we were

campinji: in an i<?lo, James W. Davis, Norman D. Foster,

and Mr. Woodene, CSfiss Annie Corliss and Mrs. Walsh

caime in and camped in the same place. We went to

Council. Mr. Woodene did not leave with us; we ad-

vised him not to leave as he was sicik and it was his first

trip out and they were all tired out. We—after leav-

ing? there, we camped there at the Spruce Creek can-

yon and about eight o'clock we made camp and just

as we pitched camp, a gentleman came into camp by

the name of Lynch from Dawson and told us that those

people were in distress about three miles back on the

river. I sent my dog-team out and brought him in

—

brought Miss Corliss, Mr. Woodene and ^Mrs. Walsh in;

they were in distress. We left the next day. They

wanted to remain there a few days until it would be-

come colder and froze up the river sufficiently for them

to travel without going through so many hardships.

Mr. Woodene and the rest of that party arrived in Coun-

cil the next evening.

And thereupon, the defendants rested their case.

And thereupon, E. S. WALKER, recalled for the plain-

tiff in rebuttal, testified as follows:

Direct Examination.

In the early part of June, 1899, I made an agreement

with one John W. Stansell to do the assessment work

on Number Nineteen Ophir and other claims. The
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agreement was in writing and I agreed to convey

to him a one-eighth interest in Number Nineteen

and other properties, providing that he did the assess-

ment work and opened np the properties.

I had a talk with Lena Walton on the sand-spit at

Nome in April, 1901. During the conversation with her,

I showed her a letter which I had received from John

W. Stansell.

(The plaintiff here introduced in evidence the said let-

ter from Stansell to E. S. Walker, which was read to

the jury without Objection by defendants.)

Plaintiff's Exhibit "I."

Discovery, Ophir Creek, July 28, '99.

Capt. E. S. Walker, U. S. A., St. Michaels, Alaska.

Dear Sir: Have completed work on all claims on

Ophir, find good surface prospects, but one man cannot

take out enough to pay expenses.

This being the case, I have decided and am forced to

withdraw from the agreement made with you, unless

you will guarantee me (|200.00) Two Hundred dollars

for the 99 work payable Jan. 1st, 1900, and (|300) Three

Hundred dollars for the work for 1900, payable on proof

of work—all this in addition to and exclusive of the

terms set forth in the agreement.

I will wait until I hear from you before doing any-

thing, and will not do the Melsing Creek work unless

you agree to the above—If same is not satisfactory, you
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are at liberty to take steps to protect the Melsing Creek

claims.

My reason for making the above demands is this^—

I

can't possibly take enough out of these claims to pay ex-

penses, in the meantime my present supply of provisions

etc. are being used and as my capital is small it will only

be a matter of a short time when I vrill awake to the fact

that T am out of grub and money—as there is no income

of any kind derived from doing assessment work.

Trusting to receive an early reply from you and wish-

ing you success, I remain.

Yours very truly,

JNO. W. STANSELL.

Am working for Mordaunt on Discovery claim pros-

pects $2.50 per pan on bed rock—Sweet Cake, and Dutch

also show up good—The "French party" on Melsing have

given up work for season—My claim on Dutch was

jumped by O. O. Russell of "Gardner" party—think I

will get it back all O. K.—Riley has left Council for Chi-

nik.

STANSEL.
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Plaintiff's Exhibit "I" March 27, 1902. O. N.

Plaintiff's Exhibit "I," Mch. 28, 1902. C. N.

(Envelope)

(Post Mark) Stamp

Jno. W. Stansell.

St. Michaels, Saint Michael

Alaska Aug. 7

11 A. M.

18Q9

Alaska

Capt. E. S. Walker, U. S. A.

St. Michael,

Alaska.

My instructions to Stansell were to try and open up

the claim.

I arranged with J. W. Dexter at Ohinik to supply

Stansell with any supplies that he might need. I asked

Dexter to do the work on such claims on Ophir Creek as

Stansell had not done.

Oross-Examination.

It is about one hundred and ten miles from Saint Mi-

chaels to Ophir Creek. The fifteen thousand dollars

was paid by plaintiff to my wife for the claim—that is,

Mrs. Walker wrote to me that it had been paid.

The original agreement between Stansell and I is

now in my possession at St. Michaels.
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(At this tim^, defendants moved to strike out all of

the evidence with reference to the agreement between

Walker and Stansell to do the assessment work on No.

19 Ophir, it beinoj shown that the agreement is in writ-

ing and no effort made on the part of plaintiff to pro-

duce the same at this trial—that it is in St. Michaels

and could have been brought here. To which motion

plaintiff objected, which motion was by the Court de-

nied, to which ruling of the Court the defendants then

and there duly excepted.)

I never made a deed to Stansell for his one-eighth in-

terest. Stansell was the only man with whom I made

arrangements to do the assessment work on Number

Nineteen on Ophir. I did not state to Miss Walton in

my conversation with her that I had arranged with Cap-

tain Cary to pay one hundred dollars to Stansell.

1 have never seen No. 19 Above Discovery on Ophir

Greek since I walked up there and made a location in

May, 1898, I do not know of my own knowledge any-

thing about the assessment work having been done.

I had a "conversation with Stansell in the fall of 1899,

but he did not tell me at that time that he had done

the assessment work upon No. 19 Ophir.

Q. You never completed your part of the written

agreement that you had with Stansell with reference-

to conveying him a one-eighth interest in this property,

did vou?
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(The above question was by the plaintiff objected to

on the grounds that it was immaterial and irrelevant,

not cross-examination; the Court sustained the objection,

to which ruling of the Court, the defendants then and

there duly excepted.)

And thereupon JACK WILLIAMS, called for the

plaintiff in rebuttal, after being duly sworn, testified as

follows:

Direct Examination.

I am a miner by occupation, have been for twenty-five

years. I have known No. 19 on Ophir since July, 1899.

I saw Louis Melsingi and a soldier at work on No. 19

Ophir in July, 1899. They were running a cut when I

saw them, the cut was 30 or 40 feet long, and in the deep-

est part three feet, and about three feet wide. The

soldier I mentioned was known as Stensel.

And thereupon THOMAS BARB, called for the plain-

tiff in rebuttal, after being duly sworn, testified as fol-

lows :

Direct Examination.

I am a miner by occupation; I have known the claim

in dispute since the summer of '98. In July, 1899, 1 saw

the soldier named Stansell at work upon the ground

and he told me he was representing the claim. He was

running a cut; it was about four feet wide at the top,

two feet wide at the ibottom, and at the back it was
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about four feet and a half deep, and about thirty-five

or forty feet long.

Oross-Examination.

There was no tent upon the ground, nor no blankets

or cooking utensils. The ground was not frozen where

the soldier was digging. The cut was in loose gravel,

commenced at the water's edge and ran on up until it was

four feet deep at the end. I should think there was a

hundred and fifty dollars^ worth of work done there.

And thereupon WALTER SCHMIDT, called for the

plaintiff in reibuttal, after being duly sworn, testified

as follows:

Direct Examination.

I saw a hole dug up there and I thought I saw a cut

over next to the creek. The cut appeared to be forty

to fifty feet long. I never went over and looked at it.

Q. In your opinion, what would have been a fair es-

timate and the reasonable cost, taking into considera-

tion the going rate of wages and everything else exist-

ing there at that time, of a cut drifting into a bar from

forty to fifty feet long by from three to four feet wide,

by from three to four feet deep?

(The defendants objected to the above question as

incompetent, irrelevant and immaterial; the objection

was by the Court overruled, to which ruling of the Court

the defendants then and there duly excepted.)

A. Well, I should judge to do the work I saw done
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on 19 would be worth at least two hundred dollars at

that time.

Cross-Examination.

Q. How close did you go to this cut?

A. I saw it over the bluff. The bluff might have

been 250 feet away from the cut. The cut was probably

four feet deep in the end nearest the bluff. The cut

commenced at the water's edge and gradually increased

in depth up to four feet.

And thereupon, CHARLES COOK, called in rebuttal

for the plaintiff, after being duly sworn, testified as fol-

lows:

I)irect Examination.

I am a miner, reside at Council and resided there the

summer of 1899, and I know claim No. 19 above on Ophir.

I saw some men on Number Nineteen in the latter part

of Augfust.

Q. Do you know who these men were?

A. Well, I know—didn't know them at that time.

Q. Got acquainted with them afterwards?

A. With one of them.

Q. Who were they?

A. If my eyesight won't deceive me, it was Louis Mel-

sing^—it was a little ways off, I couldn't—I couldn't tell

very well.

Q. Do you know a discharged soldier who was

there in the summer of 1899 named Stansell?
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A. Well, I know the man what they called the sol-

dier. I think that man was the man what was with

him. I didn't know his name at all, only they called

him the soldier.

Q. That was the man with Louis Melsing?

A. I think so. I was up there the latter part of July

OP the first of August, and I didn't see any work on the

claim in 1889. When I went up there towards fall, I

saw some holes neai- the trail.

Q. Did you notice a cut over towards the creek?

A. Well, I saw some ground—some fresh ground, but

I couldn't say exactly what it was. I never went near

it:

Oross-Examination.

Q. How was he (the soldier) dressed at that time?

A. Well, he had no soldier's clothes on; I am sure of

that.

Q. Are you sure it was in August or was it in Sep-

tember?

A. Well, no, I think it was in August, I think it was

in August, because I have been up in September, but I

don't recollect seeing any man on it. I didn't see

them—they were not working there; I saw them only

standing.

Q. Couldn't it have been in July?

A. No, I don't think so; I never saw any—even any

hole there on the claim in July.
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And thereupon LEO FISHER, called for plaintiff in

rebuttal, after beio; duly sworn, testified as follow?:

Direct Examination.

Q. How large was that particular hole according to

your best recollection?

A. Well, I—it was started like a cut to my best re-

collection and finished to a hole. It is a cut ten to

twelve feet long, and about five feet deep. I couldn't

state the value of it.

And thereupon W. H. FERGUSON, recalled for plain-

tiff in rebuttal, testified as follows:

Direct Examination.

I saw a couple of holes on the claim in dispute in July

or August, 1899, the holes being in the lower end, right

limit, and a cut in the bank toward the upper end of the

claim, and one or two prospect holes in the upper end.

The cut was probably forty feet or fifty feet long. The

holes in the lower end were two or three feet across —
round holes. The work I saw was quite sufficiente to

conform to the assessment work. I should say the

reasonable value would have been over one hundred

dollars.

Cross-Examination.

I am a master mariner by occupation—not an expert

miner.
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And thereupon W. GAREARD, a witness produced

on behalf of the plaintiff, in rebuttal after being duly

sworn testified as follows:

Direct Examination.

I am manager for the plaintiff at White Mountain and

Chinik. In Novemiber, 1899, I went up the creek and I

saw a cut on No. 19, which was about three and one-half

or four feet wide, starting in on a level with the water

and running back to four or four and one-half feet in

depth, and about twenty-five feet long. It was assess-

ment work and I didn't pay much attention to it.

And thereupon FRANK SHAW, a witness produced

on behalf of the plaintiff in rebuttal, heretofore sworn,

testified as follows:

Direct Examination.

I saw some work on the claim in the summer of 1899.

which consisted of a cut in the bank here on the right-

hand side going up, I should judge a cut forty feet in

length, nnd a couple of holes down here in the bar,

three or four small holes. That is all the work I no-

ticed. It started (the cut) in on the water level and I

should judge a few^ inches above the water and ran back

to four and one-half or five feet. On the top, I should

judge it was about four feet wide. I should judge it

would have taken a man going out there and. putting

prospectings around there, one hundred and fifty to
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two hundred dollars, it would cost to send a man there-

and have that done.

Oross-Examination.

It would have taken a man six or seven days to do

the work at the upper end and three or four days at the

lower end.

And thereupon W. H. BLAJOK, a witness called in

rebuttal for the plaintiff, after being duly sworn, tes-

tified as follows:

Direct Examination.

I am a miner by occupation. I was on the claim in

the latter part of August, 1899. That is hardly a cor-

rect map of that creek, I should say (referring to Plain-

tiff's Exhibit X, the big map.) The work I saw on the

claim in the summer of 1899 consisted of a cut on the

upper end of the claim on the right-hand side. I don't

know how deep it was. I assfumed it was assessment

work. I wouldn't put an estimate on the value of the

work that I saw.

And' thereupon the plaintiff rested its case.

And thereupon J. L. WILSON, a witness called by

defendants in sur-rebuttal, heretofore sworn, testified

as follows:

Direct Examination.

I am a" miner by occupation, and have done consid-

erable work in this district and managed a number of
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mines. I should judge that a cut forty feet long, four

and one-half feet deep at one end and commencing at

the water's edge at the other, four feet wide on top and

two feet wide on the bottom, being run in gravel and

sand, would show that there had been about ten cubic

yards of gravel removed, which would taike one man

one day to remove. Two days would 'be a very liberal

allowance for it. It would take one man three or four

hours to dig say three holes, ordinary prospect holes,

four feet across and two feet deep or three feet deep.

And thereupon DAVID L. G^REY, heretofore sworn,

testified for defendants in sur-rebuttal, as follows:

Direct Examination.

I am a miner by occupation.

Q. How long would it take a miner with a pick and

shovel to excavate a cut, say forty feet long, running

npproximately from the water's edge of Ophir Greek up

to aud into the bank, being where the depth at the end

of the cut was say four and one-half feet deep, the cut

being four feet wide on top and two feet on the bottom,

said cut having been run in gravel and sand, with ap-

proximately one foot of muck and tundra on top of the

same, and assuming that the cubical contents of the

cut was ten cubic yards?

A. I shouldn't think, according to the amount of

work that I can do in a day'« work, I shouldn't think

it would take me over two days, and the three prospect

holes could be dug in an hour. Five holes wouldn't

take over two hours.



The Wild Goose Mining and Trading Company. 129

And thereupon W. J. BLA]OK, being first duly sworn

as a witness for the defendants in sur-rebuttal, testified

as follows:

Direct Examination.

I am a miner by occupation, and since I have been

in A'lasika for the past seven years, I have always

worked more or less men in mining. I am acquainted

with Number Nineteen on Ophir, and in fact, worked on

that ground for a while. A man can handle about

eight cubic yards per day of the graivel such as is found

on Number Nineteen.

I was on the ground in 1900; was there for the pur-

pose of looking over the ground to see if the assess-

ment work had been done in 1899. There were no evi-

dences of any assessment work having been done

previous to the time that I was there.

And thereupon MRS. WALSH, a witness called for

defendants in sur-rebuttal, after being duly sworn, tes-

tified as follows:

Direct Examination.

I resided in Council City for about two weeks two

years ago, last February, February, 1900. I know

Woodene. I met him two years ago about the ninth of

February, met him in Port Safety on his way down to

Council City, and he was all alone at the time I met

him. I was going down with Miss Corliss, bound for

Council City. At that time, he told me at that place

that that was his first trip over to Council. It was
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February, 1900. I had a conversation with Mr. Wood-

ene five or six weeks ago, in which he said he would

swear for whoever would pay him the most. I says to

him "Mr. Woodene,*' I says, "you surely don't mean

that,'' and he says "By G I do," but he didn't name

the Wild Goose Company.

(Witness excused.)

And thereupon P. H. GERGORY, a witness recalled

for defendants in sur-rebuttal, testified as follows:

Direct Examination.

I was over the ground in the fall of 1899, and there

was no cut dug at the point indicated on the map as

having been the place where a cut had been dug by Mel-

sing and Stansell forty feet long. A man is supposed

to handle about eight cubic yards a day. It wouldn't

take one man a day to dig three prospect holes four

feet in diameter and two or three feet deep.

(Witness excused.)

And thereupon JOHN MacDONALD, a witness called

by the defendants in sur-rebuttal, after being duly

sworn, testified as follows:

Direct Examination.

I am a miner by occupation, and have been mining
on the Casa de Paga for three years, the Casa de Paga
being in the Council City Recording District.

Q. How long would it take a miner with a pick and
shovel prospecting in gravel to dig say three holes each
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averaging four feet in circumference at the top and

three feet deep?

(The plaintiff objected to the question as not sur-rebut-

tal, and upon the further ground that the witness has

not shown himself qualified to testify; the Court sus-

tained the objection, to which ruling of the Court the

defendants then and there duly excepted.)

Q. How long would it taike a miner with a pick and

shovel to excavate a cut say forty feet long, running

approximately from the water's edge on Ophir Creek

into a bank a distance of say forty feet, where the depth

at the end of the cut was four feet, the ground not being

frozen, and the cut being four feet on top and two feet

deep?

(The plaintiff objected to the question on the grounds

of objection made to the last preceding question; the

Court sustained the objection, to which ruling of the

Court the defendants then and there duly excepted.)

Q. What is considered by miners generally as a day's

labor in the performance of annual assessment work

—

that is, what number of cubic yards of earth removed

per day?

(The plaintiff objected to the question upon the

ground that the same is immaterial, and the witness

hasn't shown himself competent to testify; the Court

sustained the objection, to which ruling of the Court the

defendants then and there duly excepted.)



132 l.< na Wallon and L. H. French vs.

And thereupon ANDREW DUPRESNE, a witness

produced on behalf of the defendants in sur-rebuttal,

after being- duly sworn, testified as follows:

Direct Examination.

I am a miner by occupation, and have been mining

for four years. I have worked and prospected on Num-

ber Thirteen on Ophir.

Q. How long would it take a miner with a pick and

shovel to excavate a cut, say forty feet long, running

approximately from the water's edge of Number Nine-

teen on Ophir Creek, into the bank, a distance of, say,

forty feet, where at the end of the cut the depth was say

four or four and a half feet, the cut being four feet on

the top and two at the bottom and the ground not froz-

en, in gravel?

(The plaintiff objected to the question on the grounds

that the witness has not shown himself qualified to

testify, and that the question is irrelevant, immaterial

and incompetent; the Court sustained the objection, to

which ruling of the Court the defendants then and there

duly excepted.)

A man in the character of gravel—loose gravel

—

should make ten or twelve cubic yards per day.

And thereupon DICK McARTHUR, a witness called

in sur-rebuttal by the defendants, after being duly sworn,

testified as follows:

Direct Examination.

I am a miner by occupation, and have been engaged
in mining for twenty-three years. I have worked and



Thv ^y^ld Goose Mining and Trading Company. 133

(Testimony of Dick McArtbur.)

operated mines at quite an extent, both in Montana

and Alaska. Have been working botli placer and

quartz mines. I am acquainted with the excavation of

gravel in this section of Alaska. A man can move six

yards or six and one-half yards of ordinary loose bar

liravel per day, where eight men are being worked on

a string, three of whom are handling the tailings.

Q. How long would it take to excavate a cut, an

open cut forty feet in length, commencing at the edge

of the water, crossing a bar, composed of sand and gra-

vel and extending into a bank, a portion of it covered

with muck or tundra to the depth say of six inches, the

cut being four feet in depth at the end of the cut and

about two and one-half to three feet in width at the

bottom—how long would it take one man to excavate

such a cut?

(Plaintiff objected to the question upon the ground

that the witness hasn't shown that he knows anything

about the particular cut in question; the Court sus-

tained the objection, to which ruling of the Court the

defendants then and there duly excepted.)

And thereupon J. H. WILSON, recalled for defend-

ants in sur-rebuttal, testified as follows:

Direct Examination.

In the summer of 1900, I lived on the claim for three

months, and was over every portion of it, and I did not

see any evidences of any assessment work having been

done the previous year; if it had been done, I would have

seen it.
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I could easly dig three holes averaging four feet

across and two and three deep in half a day.

And thereupon LENA WALTON, recalled in sur-re-

buttal, testified as follows:

Direct Examination.

I have been over the claim a great many times during

the summer of 1900 and 1901, and there was absolutely

no evidences of any work having been done upon that

ground prior to the time that I went there.

And thereupon the defendants rested their case.

And thereupon W. H. BLACK, recalled for plaintiff,

testified as follow^s:

Direct Examination.

If a man was prospecting, going on to the ground

with w^hich he was unacquainted, and didn't know just

where he was going to w^ork or what he intended to do,

certainly he would not do as much as he would if he w as

working on regular piece of work which was already

laid off and had been decided upon what to do. Some
men would probably do a great deal more panning than

others, particulary if he w-as a novice, he would do a

great more than a man who was a thorough miner.

That witnesses testified that the going rate of wages
during the summer of 1899 on Ophir Creek was from five

to eight and ten dollars per day and board and cost of

getting grub to the claim would be considerable.
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Defendants Walton and Wilson testified that there

was no brush at the place where plaintiff claimed the

main cut was.

Witness Walter Schmidt, for plaintiff, testified that

there was more or less brush where the said main cut

was.

In the United States District Court for the District of Alaska

Second Division.

THE wrLD OOOSE MINING and

T'BAI

tion
)

,

T'BADINO COMiPANY (a Corpora-
^

Plaintiff,

vs.

LENA WALTON, L. H. FRENCH, J. H.

WILSON, JOSEPH LAVERDIER,
JOHN DOE and RiIOHARD ROE,

(Whose True Names are Unknown),

Defendants.

Deposition of Louis F. Melsing.

Louis F. Melsing, a witness on behalf of the plain-

tiff in the above-entitled action, after being duly sworn,

is examined by Gordon Hall, Esq., a® follows;

Q. State your name in full.

A. Louis F. Melsing.

Q. What is your occupation? A. Miner.

Q. Are you familiar vdth that creek claim known

as No. 19 Above Discovery on O'phir Creek, in the Coun-

cil City Recording District, in the District of Alaska?
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A I am.

Q. Are you familiar with Jolm Af. Htansell?

A. I am.

Q. Are vou familiar with Captian E. S. Walker?

A. I am.

Q. Do you know whether or not during the year 1S99

Captain Walker employed Mr. Stansell to do assessment

work on claim No. 19 on Ophir Creek?

{Objected to by Mr. Bruner as immaterial, irrelevant

and incompetent.)

A. I do.

Q. Do you know whether Mr. Stansell did perform

any work on claim 19 on Ophir Creek in that year?

A. I do.

Q. During what mouth was that work performed?

A. The month of July 1899.

Q. Who worked there with Mr. Stansell?

A. I did.

Q. Where was that work performed on the claim?

A. On three different portions of the claim?

Q. Describe the work, Mr. Melslng.

A. I could show you it if I had a map or anything.

But just describe it? Q. Yes.

A. The lower end of the claim, in the creek, and upper

portion of the creek, and on the right hand bank going

up stream we sunk some holes there also.

Q. How long were you and Mr. Stansell doing that

work? A. One week.

Q. Were you encamped on the claim?
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(Objected to by Mr. Brunei* as leading.)

A. Our camp was about, I should judge, tlie upper

end of 18, I would not—No, it was 18, I am certain of

that. Q. What did you live in?

A, In a tent, an "A" tent.

Q. What was the character of the work done on the

upper portion, the upper bar, of the claim?

A. We sunk holes, a few holes there, and a little out

in there as far as we could go, until we struck water

and could not go any farther; off the creek, we sunk

two holes there, I should judge about five feet deep.

Q. How many days' work were performed?

A. Seven.

Q. Did each of you perform seven days' work there

at that time?

(Objected to by Mr. Bruner as leading.)

A. We did.

Q. What was the reasonable value or worth of that

work done at that time-

A. Easily one hundred dollars or more.

Q. Under what arrangement between yourself and

Mr. Stansell, if any, was this work done?

(Objected by Mr. Bruner on the ground that the ques-

tion is leading, and for the further reason that it is im-

material, irrelevant and incompetent what arrangement

he had with Mr. Stansell.)

A. Mr. Stansell and I went up to do the work under

the agreement that he was to go back and work on Dis-

covery with me for the same length of time, simply be-
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cause we would be working together and could accom-

plish more in the same length of time.

CSlr. Bruner moves to strike out the answer on the

ground that it is immaterial, irrelevant and incompe-

tent.)

Q. Was work done thereafter on Discovery claim by

you and Mr. Stansell? A. Yes, there was.

(^fr. Bruner objects to the question and moves that

the answer be stricken out.)

Q. Who was working on Discovery? Who was there

when you returned?

(Objected to by Mr. Bruner as immaterial, irrelevant

and incompetent, for the reason that Discovery claim

does not appear to be in the claim on which assessment

work is trying to be proved to have been done.)

A. Who was working on the ground?

Q. Yes.

A. Who was there at that time? Mordaunt and a

layman by the name of Clark.

Mr. BPvUXER.—Mordaunt?

A. A. P. Mordaunt, and a layman by the name of

Olark, and two other laymen. I cannot place their

names at present, I believe one was Black.

Q. Was Mr. Inglestad there?

A. I met Inglestad on the claim; he was not work-

ing there.

Q. How shortly after this work was done did you

meet Inglestad on the claim?

A. The day we came back.
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Cross-Examination.

(By A. J. BBUNEiR, Esq.)

Q. Where were you born? A. San Francisco.

Q. California? A. California.

Q. How old are you, Mr. Melsing?

A. I will have to think that up now; twenty-eijiht.

A. When did you first come to Alaska?

A. In 1897.

Q. When were you first on Ophir Creek?

A. In 1897.

Q. What persons were in the immediate vicinity of

No. 19 at the time you did the assessment work?

A. Nobody. Q. Nobody?

A. With the escetion of my partner and myself.

Q. Did you do any other assessment work on Ophir

Cteek that year?

A. On Ophir Creek? I didn't personally, with the

exception of Discovery. Yes, one, two and three.

Q. When did you first pro on Ophir Creek in 1899?

A, In 1899? I believe I arrived there about the 1st

or 2d of July; very close to the first of the month.

Q. Where did you come from?

A. From Chinik.

Q. Who did you come up with?

A. Mr. Libby, Stansell, Schwerein, and a couple of

natives.

Q. How did you ^o up the river?

A. In a boat; a flat-bottomed boat, a river boat.

Q. When did you arrive on the ground?
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A. As I say, about the 1st or 2d of July; I could not

say for certain, it mip^lit hare been the 3d; it was very

close to the tirst of the month.

Mr. HALL.—What oround? A. Discovery.

Q. I am speakino^ of No. 19.

A. Oh, that is different. Well, I cannot say just

when I went on the ground; that is in the middle or the

latter part of the month.

Q. The middle or the latter part of the month?

A. Yes.

Q. Who were on Ophir Creek at that time, other than

yourselves—you and Mr. Stansell?

A. Nobody to my knowledge at the time; with the

exception of Sweet Cake Gulch; that is a tributary of it.

Q. Where did you first meet Mr. Stansell?

A. I first met him in 1898 at Chinik.

Q. Where did you meet Mr. Stansell when you went

upon the ground No. 19?

A. I came up with him from Chinik; he camped with

me continually.

Q. How long were you on Ophir Creek?

A. I was there all of July and part of August.

Q. The whole of July and a part of August? How
much, what portion of August?

A. A very short while; I came over here then.

Q. What time did you arrive at Nome?
A. In August; I cannot say for certain; I should

judge about the second week in August.

Q. About the second week in August? Then you
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must have left Ophir Greek along about tlie first of

August?

A. 'Somewhere around there; the first week in Au-

gust.

Q. What else did you do upon Ophir Creek, other

than the work you claim to have done on No. 19?

A. Worked Discovery.

Q. How long did you work on Discovery?

A. I worked there the whole time; my partner

worked the balance of the season.

Q. Who was your partner?

A. Mordaunt, Libby, and some of the laymen we had

there.

Q. How many days did you work for the company in

July upon Discovery? A. The company?

Q. For whomsoever you were working.

A. I worked there on Discovery on my own claim

that I was interested in.

Q. You were interested in Discovery?

A. I was interested in Discovery, yes.

Q. How did you happen to come to Alaska?

A. Through Mr. Libby, a friend of mine.

Q. Who composed your party?

A. Libby, Mordaunt, Blake and myself.

Q. Anyone else? A. That was all.

Q. Who sent you up? A. Melsing, Tyson.

Q. Were they interested in you?

A. Yes, Corbell Bros.

Q. What was your purpose in going to Ophir Creek?

A. To prospect it. In 1899, you mean?
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Q. Yes. A. To work it.

Q. To work what?

A. Discovery or any portion we saw fit. We owned

considerable jjjound on it.

Q. How long did you work Discovery?

A. I should judge about, I put in three weeks' time.

Q. Who worked with you, if any person, upon Dis-

covery?

A. Mr. Mordaunt, three laymen, and Mr. Stansell.

Q. Who were the three laymen?

A. Mr. Clark, and Blakely, I believe his name is, and

another man—I can't remember his name at all.

Q. Where is Mr. Stansell at the present time?

A. I do not know.

Q. Do you know where he came from here?

(Objected to by Mr. Hall as immaterial.)

A. Yes.

Q. Where? A. St. Michael.

Q. Where did he come from when he went to St.

Michael?

(Objected to by Mr. Hall as immaterial.)

A. I don't know, only what he told me; I can't re-

member.

(Objected to by Mr. Hall as hearsay.)

A. (Continued.) Fort Leavenworth, I believe.

Q. What position did he occupy, if you know now?

A. In the army; private in the army, and also secre-

tary to the commissary department. I don't really

know anything about the army.
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Q. You went up in the latter part of July. Where

did you go from? A. From Discovery to 19?

Q. Yes. A. From Discovery.

Q. How far is 19 from Discovery?

A. I should judge laibout twenty-three or twenty-four

claims; that would be about six miles.

Q. About six miles?

A. Yes, about six miles.

Q. Did you do any worll^ at all on Ophir Creek, other

than upon Discovery and upon 19? A. I did.

Q. What did you do? A. I didn't personally.

Q. I am speaking of you personally? A. No.

Q. Did you visit any other claims in that section of

the country on that visit?

A. I didn't visit them; I passed them all.

Q. Did you do any prospecting at all on any other

claims than Discovery and 19? A. I didn't.

Q. How did you come to go to No. 19?

A. With Mr. Stansell, at his request.

Q. At iSitansell's request? A. Yes.

Q. Did you ever receive any recompense for the

work? A. I did.

Q. How?

A. He replaced the work; he worked for me the

same length of time.

Q. Where? A. On Discovery.

Q. What was the necessity for the work on Discov-

ery? A. To work the claim.

Q. There were other men working there?
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A. Yes.

Q. Weren't there laymen workino- there?

A. Yes.

Q. \Yhat were yon doing?

A. Working) the claim.

Q. For the laj^men who were working?

A. Thev w^ere working on there.

Q. Did you have an interest in the receipts?

A. I had an interest in the claim.

Q. Did you have an interest with the laymen?

A. Yes.

Q. In what way?

A. Instead of paying them a salary, they were get-

ting so much for what we took out.

Q. How much did they get?

A. One-eleventh a piece.

Q. They got three-elevenths? A. Three-elevenths.

Q. For what they took out? A. Y^es.

Q. Did you give them a written lease?

(Objected to by Mr. Hall as immaterial.)

Q. They had a written agreement? Yes.

il They had a written lease? A. Y'es.

Q. How were you and Stansell working for the lay-

men?

A. We were not; we w^ere to work together.

Q. What is that?

A. We all worked together.

Q. Did you take out any gold? A. We did.

Q. What did you do with that gold?
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A. The laymen took their proportion of it, and I took

my proportion

Q. What was your proportion?

A. I got one-eleventh of sixteen thousand some odd

dollars.

A. What did you do with the money?

(Objected to by Mr. Hall as irrelevant and immate-

rial.)

A. Drank whisky with a whole lot of it. God

knows what I did do with the balance of it—^Oh, I spent

it all, anyway.

Q. Where did you do the work on No. 19?

A. On three different portions of the creek.

Q. What portions of the creek?

A. One on the lower portion of the creek, on the'

left-hand side.

Q. In the lower portion of the creek, where did you

work?

A. In the creek on a bar; that is, at low water it was

a bar. We did quite a little work there.

Q. What did that work consist of?

A. Perhaps three or four holes and a cut.

Q. How long did it ta-ke you to do that?

A. I should say I put in about two days at the low-

er end of the claim.

Q. On this bar? A. Yes.

Q. Is the bar covered at high water or not?

A. It is covered at high water.



146 Lena Walton and L. H. French vs.

(Deposition of Louis F. Melsing.)

Q. Just describe what you did iu that two or three

da.ys.

A. About two days. We sunk holes in the bar and

panned out dirt, trying to get a prospect.

Q. HoAv deep did you sink the holes?

A. Some places three feet; perhaps three and a half

feet.

Q. Did you get any prospects?

A. Not what I determine prospects. No, not to

satisfy me to do anything with the ground if I wished to

work it.

Q. Where did you commence work?

A. At the upper end of the claim.

Q. Wliereabouts on the right hand side?

A. On the bar there.

Q. How long did you work there?

A. I should judge about the same length of time.

About two days; perhaps a little more.

Q. Three days, do you think?

A. No I don't think I put in three days.

(2- Two and a half days?

A. More probably about two days together.

Q. What were you doing?

A. The same work.

Q. Sunk holes iu the bar?

A. Sunk holes in the bar.

Q, Was that covered by high water in the spring?

A. Yes.

Q. Where else did you work?
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A. just to the right of that, on the bank of a flat

there.

Q. What did you do there?

A. We sunk two holes.

Q. How deep did you sink them?

A. I should judge between five and six feet; about

five feet, I should judge.

Q. How high was this place above the creek bed

where you were working? How high was the place

where you sunk those holes aibove the creek bed?

A. It was not much of a height. I should judge

from the water it was three or four feet.

Q. From the water at that time?

A. Yes, sir.

Q. Is that covered by the water in the spring of the

year?

A. No doubt it is.

Q. All the work you did at that time was done upon

ground that afterwards was covered by high water?

A. I don't know about those holes; no doubt they

were, possibly. Possibly there was water on them, but

I would not say for certain. They were very close to

high-water mark, but quite probably it was not right up

to my line unless in a very high freshet.

Q. During the time you were there^ did you see any

persons going up and down the stream?

A. Yes, I have seen people going up and down the

stream.

Q. Who were they?
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A. I could not say at the present time wlio they were.

Q. Try and remember. If you had been working on

the bed of the stream, and anybody had been going up

or down the creek, they would have seen you, wouldn't

they, Mr. Melsing? A. Yes, they could not help it.

Q. Were there many people in that section of the

country in 1899?

A. Yes, quite a few, around Council; not so many on

Ophir Creek.

Q. How many people were in that section?

(Objected to by Mr. Hall as incompetent, irrelevant

and immaterial.)

A. I don't know; it is very hard for me to say at pres-

ent; I haven't given it a thought.

Q. Make an estimate?

(Objected to by Mr. Hall as immaterial.)

A. In 1899, July? Possibly three or four hundred or

more.

Q. At Council?

A. That is, scattered around the country, to the best

of my knowledge.

Q. Did you go to Council during the time you were

up on Ophir Creek in July?

A. I didn't. Let me see; possibly I might have ran

down to get something.

Q. Isn't it a fact that you saw Harry Blake there in

the latter part of July, 1899? A. 1899?

Q. Yes.

A. Not to my knowledge; not in 1899.
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Q. Who owned No. 19 at that time?

A. Captain Walker.

Q. Did you linow Captain Walker at that time?

A. I did.

Q. Where was he living?

A. At St. Michael.

Q. Was he up there that year?

A. That year, he was; I would not say for certain

whether he was up there that year or not. No, I don't

know; I didn't meet him there that year.

Q. Can't you think of somebody that you saw upon

the ground while you were working there?

A. 1 know I have seen quite a number of people. I

won't say quite a number; quite a few though.

Q. Isn't it a fact that you went up above the creek,

above 19, afcout two miles, and returned, and never

stuck a pick or shovel into that?

A. It is not a fact.

Q. Did you ever state to anybody down at Council

that you had been working on Discovery, and nowhere

else, during the fall of 1899? A. I did not.

Q. You never did? A. I didn't.

Q. Can you think of any living human being that you

saw at work while you were working out there on No. 19

above Discovery?

A. Yes, I think I saw Dave McDonald up there; I

would not say for certain.

Q. Up on No. 19? A. Yes.

Q. When was this?

A. While I was working up there.
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i}. While you were working there? A. Yes.

Q. Whereabouts were you working at the time?

A. yiukiug two holes on the right-hand bank going

up.

(2- Did you make any affidavit of labor?

A. No, I did not.

Q. Do you know whether Stansell did or not?

A. I don't know.

Q. You never made any affidavit of labor?

A. I did not, no.

Q. Were you ever called upon or requested to make

any affidavit of laibor? A. No.

Q. Was it customary there at that time to make affi-

davits of labor? A. It was,

Q. Did you make any affidavit of labor upon Discov-

ery? A. I did not.

Q. Did you cause it to be done?

A. No, my partners attended to it.

Q. There was an affidavit of labor made?

A. Yes, there was.

(2. ^Ir. Stansell never said anything about making

any affidavit?

A. No, I took it for granted that he was attending to

it. It was none of my affairs; he was emploj-ed to attend

to it.

Q. Did you take out any gold upon No, 19?

A. No.

Q. What day of the week did you commence to work

on it? -. v-^l^
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A. That I could not say. In fact we didn't know the

day of the week then up there.

Q. Do you know what day you quit work?

A. No, I say we didn't know the day of the week up

there at any time.

Q. How many hours a day did you work?

A. We might have worked some days nine hours, and

other days eleven or twelve hours. It was daylight con-

tinually.

Q. Where was 19 situated with reference to other

well-known claims in that vicinity?

A. I guess they are all pretty well known. How do

you mean—18 or 20?

Q. How did you know you were on 19?

A. I surely knew. I helped to stake 19 originally f(»r

Captain Walker, right on the ground.

Q. Is that not a fact that there were a number of

stakes moved out there? A. Not to my knowledge.

Q. Wasn't there three or four claims moved, five or

six claims moved, jumped around from somewhere or an-

other? A. That I don't know.

Q. You don't know?

A. No: I know there is a dispute out there.

Q. There is a dispute?

A. Yes, that is away aibove there.

Q. What claims were they?

A. 23, 24 and 25 are all that I know of; there are two

23, 24 and 25's on the creek.

Q. How did you return to Council?
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A. I didn't return to Council.

Q. How did you return to Chinik?

A, To Chinik? I went down on the boat.

Q. Who did you go with?

A, Let me see; I walked to Council. I could not say

who I went down with, with one of the freisjhters, no

doubt. Yes, T am quite positive I went with one of the

freighters.

Q. Did Stansell return with you?

A. He did not.

Q. When did you next see Stansell?

A. In Nome.

Q. What was StanselPs condition w^hen he went up

the river with you—was he well or was he sick?

(Objected to by Mr. Hall as immaterial.)

A. He was perfectly well that I know of.

Q. Was he or was he not threatened with typhoid

fever at that time? A. No.

Q. Is it not a fact that Mr. Comptois advised Stansell

at that time to go to Nome at once, and not to remain on

Discovery?

(Objected to by Mr. Hall as incompetent, irrelevant

and immaterial.)

A. No, it is not a fact, I am certain of that. He was

one of the healthiest men in the country, I think.

Q. Is it not a fact that he did come to Nome on ac-

count of illness? A. No.

Q. When did you leave for the outside, Mr. Melsing?

A. September.
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Q. Where did you leave from? A. Nome.

Q. What time in Septemiber?

A. I think it was about the 21st or 22d, on board the

"Carrie Atonie," a schooner. I would not say for certain

the date.

Q. Is it not a fact that No. 19 was listed for reloca-

tion at the recording office, on account of the assessment

work not having- been done?

(Objected to by Mr. Hall as incompetent, irrelevant and

material.)

A. Kindly state what you mean by the word "listed."

Q. A list was made of the claims that were open for

relocation by the recorder?

A. Not to my knowledge.

Q. Is it not a fact that the Council City recorder did

enter it upon a list at that time as the assessment work

not having been done? A. No.

Q. Is it not a fact that you told the recorder at that

time that no assessment work had been done upon the

claim? A. No, it is not.

Q. Is it not a fa.H that you wrote in before you left

Ophir Creek, to the recorder, that the assessment work

had not been done on No. 19?

A. Not to my knowledge.

Q. What do you mean by that?

A. I know if I did it would be false.

Q. Do you know whether you did or didn't?

A. Yes, I do.
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Q. Did yon or did you not write to the recorder stat-

in» that No. 19 was open for relocation?

A. I didn't that T can remember, and if I did I think

T should remember it.

Q. Is it not a fact that Mr. Stansell was very ill up

upon No. 19 in the month of July, and that he was ad-

vised by Mr. Comptois in your presence to come to Nome,

and that he would have plenty of time to go back and

do the assessment work in August of that year?

A. No, sir; that is another falsehood.

Q. Do you know whether or not Mr. Oomptois was a

physician?

A. No, I don't know for certain, I always took it

for granted that he was.

Q. He had the reputation of being a physician?

A. Yes, I am satisfied in my own mind that he was.

Q. How old a man was Stansell?

A. About my own age, I believe.

Q. Is it not a fact that he was an old soldier?

A. No, sir, he was not.

Q. If it should turn out that he was an old soldier,

a soldier in the Civil War, it could not be the Stansell

that you knew? A. No, it could not.

Q. Do you know J. H. Wilson? A. J. L. Wilson?

Q. Yes, J. L. Wilson? A. I do.

Q. How long have you known him?

A. Since 1898.

Q. Did you ever have any conversation in the sum-
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mer of 1899 with reference to this claim with Mr. Wil-

son? A. Not to my knowledge, no.

Q. Did jou ever tell him that it was open for reloca-

tion? A. I did not,

Q. Did you in the early part of the month of Septem-

ber, 1899, at Nome, in the presence of two or three gen-

tlemen, tell Mr. Wilson that the claim was open for re-

location? A. I did not.

Q. Was there any snow fell on the ground during

the month of July while you w^ere there? A. No.

Q. What kind of weather was there while you were

there? A. Very pleasant weather.

Q. From the time that you arrived on Ophir Creek

until the time you left, how great a length of time ex-

pired?

A. From the time I arrived on O^phir until the time

I left?

Q. Yes?

A. Well, I should judge a full month or thirty days.

Q. How many days did you work on Discovery?

A. On Discovery I worked twenty days, I should

judge.

Q. Was any record kept of your time? A. No.

Q. Who was the boss of the claim at that time?

A. I guess we were all bosses.

Q. Why did you leave Discovery when it was paying

go well—it paid $16,000—to go up on Ophir Creek where

it didn't pay anything?

A. In the month of July we didn't take out a cent on
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Ophir Creek; we didn't get a prospect. It was all done

after I left (for Nome, L. F. M.); every dollar was taken

out after I left. I thought it was ibetter for me to get

away and get some money.

Q. Is it not a fact that you went up Ophir Creek

three or four miles above 19, to prospect up there, in the

month of July? A. No.

Q. Is it not a fact that you spent three days up there

prospecting? A. No.

Q. There is no truth in that at all?

A. No, no truth at all.

Q. Is it not a fact that you spent two or three days

on a gulch that went down into Ophir Creek during the

month of July? A. No, sir.

Q. At whose instance are you here to-day, Mr. Mels-

ing, to testify?

(Objected to by Mr. Hall as immaterial.)

A, Mr. Hall's. I met him this morning and he asked

me to come up; last night, and also this morning.

Q. Did you ever meet him before that time?

A. Here?

Q. Were you ever requested before that time?

A. No. He asked me what I knew in regard to the

matter, and I told him.

Q. That is the first you ever heard of it?

A. About what?

Q. Of your deposition 'being taken—last night?

A. Yes, sir, I hadn't the slightest idea.

Q. How are you going out?
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(Objected to by Mr. Hall as immaterial.)

Q. Are you going* out?

A. I am going out if you be through with me in time.

Q. In what vessel are you going out?

(Objected to by Mr. Hall as immaterial.)

A. I would like to go out on the "Arctic" if you gen-

tlemen get through with me. I don't know whether I

will or not. If I do not, no doubt I will go on the "Bar-

bara Hunster."

Q. Has your fare been paid upon the "Arctic?"

A. It has not.

Q. Has anyone made application for you for a berth

on the "Arctic?"

(Objected to by Mr. Hall as incompetent, irrelevant

aad immaterial.)

A. They have not.

Q. Who, if any one, will pay your fare out from

Nome?

(Objected to by Mr. Hall as incompetent, irrelevant

and immaterial.)

A. I will pay it myself, if I can't get anybody to pay

it. If I can get anybody I will do so.

Q. Who are you going to get?

(Objected to by Mr. Hall as incompetent, irrelevant

and immaterial.)

Q. Where are you going, Mr. Melsing?

A. Seattle; from there to San Francisco.

Q. How long before you will return, if at all, to

Alaska?
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A. I cannot say. I may not return at all. Probably

next spring. It depends on the circumstances outside.

Re-examination by Mr. HALL.

Q. You stated in your cross-examination that you

assisted Captain Walker in locating that claim?

A. I did.

Q. Was this work performed upon the same ground

as was located by you with Captain Walker in the year

1898? A. It was.

Q. Was anything done in the year 1899, in the month

of July, with reference to corner-staking that claim?

(Mr. Bruner objects to the question as not proper r-

buttal and not proper cross-examination.)

A. There was.

Q. State what that was.

A. We corner-staked the ground. We put in fo'^

corner-stakes; that is the first thing we did.

Q. Where the work was done on the upper bar, was

there any brush and tundra where those two holes were

sunk of which you testified, or was it gravel bed?

(Objected to by Mr. Bruner as leading.)

A. I would not claimi that it was a bar. It is a flat

in there, and no doubt it was a bar originally, but it is

really flat.

Q. Describe the character of the ground there with

reference to tundra.

A. It is covered with tundra and moss and brush.

You don't have to go any depth to hit gravel; you don't
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(Deposition of Louis F. Melsing.)

run across any muck to speak of. I guess the work will

show at the present day—some of it, unless it has

been

—

Q. Is this the plaice where you did the last work?

A. Yes.

Q. Has there been any promise of money or reward

or inducement of any kind held out to you, as a consid-

eration for your giving' your testimony in this matter?

A. No, sir, there has not.

Q. You state that no proof of labor was filed by you

in the year 1899. Have you ever, since then, given an

aflSdavit in reference to having performed this work?

A. Yes, I have.

Q. At whose request? A. Captain Walker's.

Q. And when?

A. That was when he came over to Council last win-

ter.

Q. In 1901?

A. This year, either March or April.

Q. Do you know whether that aflftdavit of yours was

ever tiled?

A. No, Judge Ferguson made the afladavit out. He

asked me what I knew in regard to the matter, and I

told him.

Q. Who requested you to do that?

A. Captain Walker.

Q. Who was the owner of the ground at the time?

A. Captain Walker.
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(Testimony of Louis F. Melsing.)

Mr. BRUNEiR..—Where did he find you?

A. At Council.

Q. That was subsequent to the relocation of the

ground by Miss Walton, wa«n't it?

A. I believe it was; I believe she located before that.

(Signed) LOUIS F. MELSING.
[Seal] J. OOUSBY, Jr.,

Notary Public in and for the District of Alaska.

[Endorsed] : This deposition filed October 31, 1901,

and published per stipulation of counsel on both sides

this 11th day of March, 1902.

H. G. STEiEL,

By H. O. Gordon,

Deputy Clerk.

That upon the closing of the testimony in said case

the defendants requested permission to open and close

the arguments to the jury in said case, on the ground

that the burden of proof had shifted to defendants to

prove the failure of plaintifi', or its grantees, to do the

annual assessment work provided by law for the year

1899, which request was refused and exception allowed.

That thereupon counsel for plaintiff made the open-

ing argument, followed by counsel for defendants, and

closed by counsel for plaintiff.

That prior to the close of the testimony in said case

defendants filed with the Court certain written requests

to charge the jury, among which said requests were the

following instructions, to wit:

The defendants Walton and French, among others,

requested the Court to instruct the jury as follows:
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4.

The jury are instructed that in order for the plaintiff

to prevail in this action, that it must show that one hun-

dred dollars' worth of labor were performed, or im-

provements made during the year 1899 by or for E. S.

Walker, the original locator, or by or for his successors

in interest, within the boundaries of said claim; and

that upon the failure of said Walker, or his successors

in interest, to have done or performed said one hundred

dollars' worth of labor or improvements upon said claim

during said year, A. D. 1899, then, and in that event, the

said claim was open to relocation on January 1st, 1900,

providing that the original locator, E. S. W^alker, or his

heirs, assigns, or legal representatives, had not resumed

work upon said claim after failure to do so, and before

the location of J. H. Wilson and Lena S. Walton.

14.

The jury are instructed that if they find from the evi-

dence that the plaintiffs were in possession by their ofiS-

cers or employees of the premises in dispute at any time

prior to and at the time of the commencement of this ac-

tion, that then, and in that event the plaintiff cannot re-

cover, and your verdict will be for the defendants.

15.

The jury are instructed that this is an action to re-

cover the possession of real property, and if you find

from the evidence that the plaintiff entered into posses-

sion of the premises described in the complaint in the

summer of 1901, and remained in possession of the prem-
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ises by their officers or employees until subsequent to

the time of the commencement of this action, then and

in that event there could have been no ouster of the

plaintiff, as alleged in its complaint, and you must find

for the defendants.

18.

The jury are instructed that there must be at least

one hundred dollars' worth of v^ork done or improve-

ments made upon the property by plaintiff, or its prede-

cessors in interest, during the year 1899, and in ascer-

taining the amount of labor done or improvements made

upon the property, you must only take into considera-

tion the actual number of days done in labor upon said

property or the value of the improvements made, and

arriving at this conclusion, you are instructed that the

time occupied to ascertain whether or not the claim wa<5

a valuable one, must not be taken into consideration,

but you must believe that the work was actually done

for the bene'fit of the claim and for the purpose of com-

plying with the law with reference to the performance

of at least one hundred dollars' worth of work or im-

provements upon a mining claim for each year, nor must

you consider the time taken in passing to and from the

claim; in other words, you must first ascertain the value

of a day's labor in the summer of 1899, at the vicinity of

the premises in dispute, and then multiply that by the

number of full days' work which were done upon the

claim, if any, at that time.
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23.

The jury are instructed, that if they find from the evi-

dence that E. S. Walker erected but a single stake upon

which he posted his notice of location on the 2i5th day of

May, 1898, and did not at that, or any time prior to the

1st day of January, 19O0, in person erect any other stakes

upon said property to mark the boundaries thereof,

then, you are instructed that the unauthorized erection

of stakes by any other person was not a marking of the

boundaries of said claim by E. S. Walker,

25.

The jury are instructed that if they find from the evi-

dence that E. S. Walker on the 25th day of May, 1898,

erected an initial stake and did not erect any other

stakes until subsequent to the time of the location of

Lena Walton and J. H. Wilson, on January 1st, 1900,

and you find from the evidence that Lena S. Walton and

J. H. Wilson did not on the 1st day of January, 1900,

maike a valid location of said mining claim, then, and in

that event, you are instructed, that you must disregard

all evidence in regard to the staking of said claim after

the location 'by said Walton and Wilson.

That the Court refused to instruct the jury as request-

ed by defendants in each and all of said instructions.

That the Court then instructed the jury as follows:

A.

"Gentlemen of the Jury: This is a suit in ejectment

brought by the plaintiff to recover the possession of a

placer mining claim from the defendants, and it is a
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civil and not a criminal action. In such a case, the law

divides the responsibility between the judge of this

court and the trial jury. It is the duty of the Court to

determine all questions of law, and it is your province

and duty to determine all questions of fact. It is made

the duty of the Court to give, you instructions (in writ-

ing, when requested, as in this case,) to assist you in de-

termining the litigation agreeably to the principles of

law fiTiH instipp. MTifl vnn r.ra vr-f«iilrp./l liv :<i'.;tnfp to rp-

ceive as law what is laid down as such by the Court.

You are the judges of the effect and value of all evi-

dence addressed to you, but it is made the duty of the

Court to instruct you on all proper occasions, and you

are now instructed that your power of judging the ef-

fect of evidence is not arbitrary, but is to 'be exercised

with legal discretion and in subordination to the rules

of evidence. One of these rules is, that you are not

bound to find a verdict in conformity with the declara-

tions of any number of witnesses, which do not produce

conviction in your minds, against a less number or other

evidence admitted on the trial, which is satisfying to

your minds. The purpose of hearing testimony is to en-

able you to determine the truth of the allegations made

upon the one side and denied by the other, and you have

a right to determine from the appearance of the wit-

nesses on the stand, their manner of testifying, their

apparent candor and fairness, their apparent intelli-

gence or want of it, and from all the other surrounding

circumstances appearing in evidence on the trial, which

witnesses are most worthy of credit, and to give credit

accordingly.
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B.

You are instructed that a witness willfully false in

one part of his testimony may be distrusted by yon in

others; and if you shall believe that any witness in this

case has willfully sworn falsely, then you are at liberty

to distrust his entire testimony, except in so far as it

may be corroborated by other creditable evidence or by

facts and circumstances proved on the trial.

You are instructed that in a civil case, like this, the

affirmative of the issue shall be proved by the party al-

leging it. And when the evidence is contradictory your

finding should be in accordance with the i)reponderance

of the evidence; you are instructed that the preponder-

ance of the evidence is not alone determined by the num-

ber of witnesses testifying to a particular fact or state

of facts. In determining upon which side the preponder-

ance of the evidence is, you should take into considera-

tion the opportunity of the several witnesses for seeing

and knowing the things to which they testify, their con-

duct and demeanor while testifying, their interest or lack

of interest, if any, in the result of the suit, the probabil-

ity or improbability of the truth of their several state-

ments, in view of all other evidence, facts and circum-

stances proved on the trial, and from all these circum-

stances determine upon which side is the weight and pre-

ponderance of the evidence.

You are instructed that in this case the afiflrmative of

the issue is upon the plaintiff to prove the original loca-

tion, discovery of gold and the marking of the boundar-

ies of the claim in dispute by Walker, prior to the first day
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of January, 1900, and that the burden of proof in these

matters is upon the plaintiff who must establish each

of them by a preponderance of the evidence. On the

other hand, the affirmative of the issue is upon the de-

fendants to establish that Walker did not do the neces-

sary assessment work on the claim in 1899, or cause it

to be done, and the burden of proof upon that question

is upon the defendants.

C.

You are instructed that if the testimony of a witness

appears to be fair, and! not unreasonable, and is consist-

ent with itself, and the witness has not been ini any man-

ner impeached, then you have no right to disregard the

testimony of such witness from mere caprice and with-

out cause. It is your duty to consider the whole of the

evidence and to render a verdict in accordance with the

weight of all the evidence in the case.

D.

You are instructed that you must determine this cause

and render your verdict upon the evidence given you by

the witnesses before you, and not from any feeling or pre-

judice for or against either party. Y'ou should not con-

sider anything except the evidence admitted by th<i

Court.; evidence offered and excluded you must not con-

sider as of any value, nor should you permit it to weigh

in reaching your verdict; you should not in anywise be

prejudiced either for or against the plaintiff because it

is a corporation, or for or against the defendant Walton

because she is a woman, or for or against either party

for any reason. Y^ou have taken an oath as jurors to de-
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termine this action upon the evidence and the law as

given to yon by the Court, and your highest duty to your

country is to obey its hiws and should render your ver-

dict in accordance therewith.

E.

You have been instructed that you are the judges of

the effect and value of all evidence addressed to you, but

that your power in so judging the effect of evidence is

not arbitrary, but is to be exercised with legal discretion

and in subordination to the rules of evidence. Another

of these rules, established by the code of Alaska, is that

oral admissions of a party are to be viewed by you with

caution. In this case there has been evidence offered

of oral admissions made by parties and by those through

whom they claim title, and in compliance with the stat-

ute you are now instructed that you should view the evi-

dence in relation to such oral admissions with caution.

Consisting, as such evidence does, in the repetition of the

language of another, it is subject to imperfections and

mistakes; the party himself being misinformed, or not

having expressed his own meaning clearly, or the wit-

ness having misunderstood him or from the infirmity of

the human memory. In the consideration of such testi-

mony, too, you may consider the interest, bias, or preju-

dice, of the witness, if any such you find to exist, and the

lapse of time between the date of the alleged oral admis-

sion, and the time of giving the testimony—and the fact,

if it exists, that the party said to have made the oral ad-

mission is out of the country and not present at the trial.
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1.

This is an action of ejectment brought by the plaintiff

against the defendants to recover the possession of a cer-

tain mine described in plaintiff's second amended com-

plaint, together with damages in the sum of $25,000 for

the unlawful detention of said mine from the plaintiff

by defendants.

Plaintiff claims under a location made by its grantor

in May, 1808, and defendants claim under a location made

by Lena Walton and J. H. Wilson, the defendants, on

January 1st, 1900.

Defendants deny the location of plaintiff's grantor

and further claim that, in the event any such location

was ever made, it lapsed and became forfeited on the

first day of January, 1900, by reason of the failure of the

plaintiff's grantor to perform on said location the an-

nual labor required by law for the year 1899.

In rendering your verdict you will consider, first;

whether or not the plaintiff's grantor made a valid loca-

tion of the mine described in plaintiff's/ second amended

complaint prior to the location thereof by defendants

Walton and Wilson on January 1st, 1900.

2.

Plaintiff claims title to the premises in dispute as a

placer mining claim. The right of possession of a placer

mining claim in such cases must be based on a valid loca-

tion thereof in conformity with the laws of the United

States.
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3.

By the laws of the United States all valuable mineral

depositsi in lands belonging to the United States are de-

clared to be free and open to exploration to citizens of

the United States and those who have declared their in-

tention to become such under regulations prescribed by

law and according to the local rules and customs of min-

ers in the several mining districts so far as applicable,

and not inconsistent with the laws of the United States.

4.

Under the laws of the United States, the requisites of

valid location of placer mining claims are:

1. The ground sought to be located must be vacant,

unappropriated mineral land belonging to the Grovern-

ment of the United States.

2. The location must be marked on the ground so that

its boundaries can be readily traced.

8. Discovery of mineral in the ground.

5.

A notice of location was not required by the laws of

the United States to be either posted, filed or recorded in

the office of the mining recorder, at the time of the loca-

tion by Walker, or by Wilson and Walton. Such notice

was then required to be posted, filed and recorded only

when the mining rules, regulations and customs of the

district provided for it. No evidence was introduced

tending to prove the existence of any local rule, regula-

tion or custom adopted by the miners in the district

where this mining claim wasi located requiring the post-



170 Ta'iki Waltrni and L. H. Frenr-h vs.

ing, tiling and rt-cording of notices of location at the time

of the location of the mine in question; you are therefore

instructed that the posting, filing, and recording of such

notice was not necessary to the validity of either of the

locations in question. If any such notice was posted,

filed, or recorded, however, that is a fact which you may

consider in determining whether or not either of the par-

ties did, as alleged, in fact make a location of the gound

in question.

6.

As to whether or not there has been a sufficient mark-

ing of the location on the ground so that the boundaries

could be readily traced, is a question of fact for you to

decide. Any marking of the ground claimed by stakes

and monuments and written notices whereby the bound-

aries of the claim located can be readily traced is suffi-

cient.

7.

It is not necessary that the marking of the location on

the ground be done by the locator in person. Such mark-

ing may be done by the agents or employees of the loca-

tor as well as by the locator himself.

And so you are instructed that if prior to the location

by J. H. Wilson and Lena Walton, Captain Walker, or

anyone in his behalf or for his benefit marked the loca-

tion on the gTound so that the boundaries could be read-

ily traced, this was a sufficient compliance with the law

in this respect.

8.

Nor is it necessary that a discovery of gold be made

by the locator in person. A discovery of gold made by
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any agent or emploj^ee of the locator, or by any person

acting- in his behalf and for his benefit, and if made be-

fore any intervening rights attach, will be just as valid

as if made by the locator in person. And so you are in-

structed that if you believe from the evidence that a dis-

covery of gold was made upon the claim described in

plaintiff's second amended complaint by any pers^ act-

ing for or on behalf of Captain Walker prior to the loca-

tion of Lena Walton and J. H. Wilson on January 1st,

1900, then and in that event you are instructed that this

was a. sufficient compliance with the law in this respect.

9.

It is not necessary that the acts requisite to perfect a

mineral location be performed in any particular order.

It is sufficient if they are all performed before any

subsequent location is made. Thus, it is not neces--

sary that discovery of gold be made prior to the marking

of the location on the ground or prior to the performance

of any of the other necessary acts providing such discov-

ery is made before a valid location by any subsequent

locator.

10.

In the absence of evidence to the contrary, and there

has been no evidence to the contrary produced on the

trial of this case, the law will presume claim No. 18 on

Ophir Creek to be a well-known natural object and per-

manent monument and you are instructed to find accord-

ingly.

11.

It is claimed by the defendants that the location notice

recorded by Captain Walker on the 23d day of June,



172 Lena Walton and L. II. French vs.

1898, is inconsistent with the boundaries fixed by the

stakes and monuments which the plaintiff claims Captain

Walker or his employees thereafter set to mark the

boundaries of claim No. 19 Above Discovery on Ophir

Creek. Upon this questionyou are instructed that the rule

of law is thatwhenpermanent and visible and ascertained

boundaries or monuments are inconsistent with the meas-

urements, either of lines, angles or surfaces, the bound-

aries or monuments are paramount; you are instructed

that even if you should find that there is a discrepancy

or difference between the description contained in the

original notice of location and the permanent monuments

or stakes set by Walker or his employees, if you find they

were so set, that such inconsistency or discrepancy does

not of itself invalidate the claim, and that the description

of the claim as shown by the posts, monuments, and

stakes, if the same were set, are to control, provided they

were placed there before the attaching of any interven-

ing rights of the defendants and embrace approximately

the ground so claimed by Captain Walker as a placer

mining claim.

12.

And so you are instructed that if you believe from the

evidence that prior to the time of the location by Lena

Walton and J. H. Wilson of the mining claim described

in plaintiff's second complaint was marked on the ground

by stakes and monuments as claimed by the plaintiff and

set there by Captain Walker or by others at his request

and for his benefit, then and in that event you are in-

structed that the visible stakes and monuments placed
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on the ground would control the location of the claim if

the same should be inconsistent with the measurements

and description contained in the location notice, pro-

vided, that you should find that the location of the claim

is approximately the same in both.

13.

The evidence in the case shows that the location origin-

ally marked by Walker or his agents on the ground was

too large; that is, that it contained more than twenty

acres. You are instructed that this did not invalidate

the Walker location, but merely rendered it voidable as

to the excess over and above twenty acres, which is what

the law allows in placer claims.

And so you are instructed that the Walker location as

he or his agents marked it on the ground, if valid in all

other respects, is good as to twenty acres of the ground

located.

14.

It is in evidence that the location marked upon the

ground by plaintiff's grantor contained more than twenty

acres, and that in the final survey of said claim by plain-

tiff, plaintiff caused the westerly side line to be drawn in

a distance of some one hundred and fifty-eight feet so as

to make said claim less than twenty acres in size. You

are instructed that this, plaintiff had a right to do, and

so if you find the locaton of plaintiff's grantor valid in

other respects you are instructed to find it valid in this

respect. And this would include all the ground de-

scribed in plaintiff's second amended complaint.
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15.

When a valid location of a mining claim is once made

it vests in a locator and his successors in interest the

right of possession thereto, which right cannot be di-

vested by the obliteration of removtl, without the fault

of the locator or his successor in interest, of the stakes

and monuments marking its boundaries or the oblitera-

tion or removal from the claim of the location notice

posted thereon.

16.

Mineral land which has been already located or ap-

propriated by a valid location thereof cannot be relocated

until the rights of the first locator have been terminated

or the claim abandoned by him or his successors in

interest.

17.

And so if, under the foregoing instructions, you should

find that prior to the location of Lena Walton on the first

day of January, 1900, Captain E. S. Walker, the grantor

of the plaintiff, through himself, his agents or employees,

made a valid location of the mine described in plaintiff's

second amended complaint, then it will be your duty to

consider whether or not the annual labor was performed

on said mine by plaintiff's grantor. Captain Walker,

during the year 1899.

18.

It is not necessary that the labor contemplated by the

law be performed by the owner of the claim in person;

it is a sufficient compliance with the law if the requisite
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amount of labor be performed by any person in privy

with him, as by his agents, employees, or representatives

for the benefit of the owner.

19.

Nor is it necessary that the labor be performed at the

request of the owner if it be performed for his benefit,

and he and his agents afterward ratify the act of the per-

son or persons performing said labor and adopt said labor

as his own.

20.

You are instructed that if you find and believe from the

evidence that Walker employed Stensel to go from St.

Michael to the claim in question and do the assessment

work in 1899 upon the agreement that Stensel would ac-

cept as his pay therefor an interest in the property, and

that in pursuance to that agreement iStensel did go upon

the jDroperty alone or with Melsing and did do the nec-

essary assessment work, then it is immaterial whether

or not Stensel refused to further carry out his contract

with Walker. If he declined to go any further in his con-

tract without a further payment of money and aibandoned

the enterprise, yet if he did the assessment work with

Melsing in 1899, it was as valid and legal as if he had per-

formed it by the day's labor for wages, and it would be as

effectual in law.

21.

The law does not prescribe the particular kind of labor

which is to be performed, nor in what it shall consist, nor

the manner in which it shall be performed. Nor does the

lav/ require that it shall benefit the claim in the sense of
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making the claim more valuable after the performance

of the labor than before. And you are therefore in-

structed that any labor performed upon the claim if suffi-

cient in amount will satisfy the law, if its tendency is to

develop the claim as a mine.

22.

You are instructed that the digging of prospect holes,

or the digging of a cut or cuts, or drain ditch or ditches,

the removal of brush, panning, etc., and all things done

necessary for the doing of the assessment work, if suffi-

cient in amount, will be compliance with the law.

23.

Work done for the purpose of discovering mineral,

whatever the particular form of the deiposit, is also work

and improvement within the meaning of the statute; so

anj' work done in the year 1899 for the purpose of dis-

covering gold on said claim by said Walker, his agents,

employes, or assigns, or any other person working in his

behalf, or at his request, or the request of his agents,

would count upon the $100.00 worth of assessment work

required.

24.

With reference to the amount of labor required, you

are instructed that the law requires one hundred dollars'

worth of work. And in determining the amount of work

done upon a claim for the purpose of representation, the

test is as to the reasonable value of said work; not wnac

was paid for it, or what the contract price was. But it

depends entirely upon whether or not said work was rea-

sonably worth the sum of one hundred dollars. It is not
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the value of the claim with or without the labor, nor the

intrinsic value of the labor to the claim; but whether or

not under all the circumstances which surround the par-

ticular locality where the mine was situated at the time

the labor was performed, the larbor which was performed

was reasonably of the value, or would reasonably have

cost, one hundred dollars.

25.

In estimating- the value of the labor performed the jury

should consider the distance of the mine from the nearest

point where labor could be procured, the cost of main-

taining men while the labor w^as being performed, the

current rates of wages, and any other necessary and rea-

sonable expense which would reasonably and necessarily

be incurred in the performance of the said labor. And

so if the labor performed by the plaintiff's grantor, his

agents or employees, or any person, for his 'benefit, upon

the mine described in plaintiff's second amended com-

plaint, was, in view of all the conditions hereinbefore

stated, of the reasonable value of one hundred dollars,

your verdict on this point must be for the plaintiff.

26.

That the amount paid is not conclusive that work of

that value has been done; but the actual value is the true

test whether or not the law has been complied with.

But where the testimony is conflicting as to the value, it

is proper to consider whether there has been a genuine

and bona fide attempt to comply with the law, and under

such circumstances you should take into consideration
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the amount paid, or agTeed to be paid, by the locator for

the purpose of having the assessment work done.

27.

In considering the question of intent and good faith

of AYalli:er in attempting to have his assessment work

done, you will take into consideration the fact, if you so

find it to be a fact, that he caused one Stensel to leave St.

Michael, the residence of said Walker, to go to this claim

to perform the assessment work in the year 1899, the

distance from St. Michael to this claim, and the amount

of the consideraton which he was to pay Stensel for doing

the assessment work, in money or in property.

PLAINTIFF 'S INSTKUCTiON S.

1 ou are instructed that it is wholly immaterial in this

case whether any proof of labor upon claim 19 was re-

corded by or for E. S. Walker in 1899 or at all, the only

question for your decision being whether such annual

labor for the year 1899 was performed, or not, on said

<:laini for Walker.

28.

In this case the defendants claim that the plaintiH' and

its predecessors in interest have forfeited the mine de-

scribed in plaintiff's second amended complaint by rea-

son of their failure to perform thereon the requisite an-

nual labor for the year 1899. You are instructed that

when a valid location of a mining claim is once made, the

law presumes that the annual labor is performed thereon

from year to year until the contrary is affirmatively

shown.
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29.

Forfeitures are odious iu tiie law, and lie who sets up

a forfeiture must prove it affirmatively by clear and con-

vincing testimony.

30.

Such forfeiture cannot be established, except upon

clear and convincing proof of the failure of the former

owner to have work perfomed or improvements made to

the amount required by law.

31.

You are instructed that the defendants in this case

claim that the plaintiff's grantor did not do the assess-

ment work on the premises in dispute in the year 1899.

You are instructed that the burden of proof is upon the

defendants to show this by clear and convincing testi-

mony and if they have not done so under the rules laid

down to you by the Court, your verdict on this point must

be for the plaintiff.

32.

In estimating the amount of damages plaintiff is en-

titled to recover in case your verdict should be for plain-

tiff, you will consider:

The gross amount of gold extracted by defendants dur-

ing their possession of the premises described in plain-

tiff's second amended complaint.

33.

Y^ou are instructed that, if plaintiff's grantor Walker

wrote his location notice in the record-books of the El-

dorado Mining District and signed the name of A. P.
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Mordaunt, the recorder of said district, under tlie direc-

tions and at the request of said Mordaunt, that such a

recording is just as valid, as if made in the handwriting

of Mordaunt himself, and you are not at liberty to draw

any unfavorable inference against the plaintiff because

of the fact, if it is a fact, that his grantor, under these

circumstances, did write the recorded notice in the rec-

ord-books.

34.

You are instructed that the defendants by their an-

swer admit the possession of the property in dispute and

that they had possession thereof at the time of the com-

mencement of this action. Therefore, you have nothing

to do with the question of ouster or possession, and if,

under the instructions heretofore given to you, you

should find that the plaintiff is entitled to recover, then

your verdict must be for the plaintiff regardless of any

question of possession.

35.

You are instructed that the lay or lease contracts ad-

mitted in evidence cannot be considered by you as in any

way affecting the claim of plaintiff to recover. These

lay agreements do not affect in any way the rights of

either party to this action.

36.

There has been mention made during the taking of the

testimony of what is called the Blake survey. This sur-

vey is claimed by the defendants to have had some con-

nection with a compromise or settlement of the dispute

between the plaintiff and defendant of the title to the
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property in controversy, but both parties have repudi-

ated the compromise in so far as it affects their title to

the property and the alleged compromise was never

signed by Lena Walton or by French to whom, at the

time it was signed by Wilson, the property had been

sold. Yon are therefore instructed that the said agree-

ment under which the Blake survey is claimed to have

been made was never of any validity, and should not be

considered by you for any purpose whatever in the de-

termination of this action in so far as the question of

title between the plaintiff and defendant is concerned.

37.

You are instructed that the exhibit introduced by de-

fendants, marked Defendants' Exhibit No. 16, being the

paper agreement signed by Walker, by A. J. Daly, his

attorney, and J. H. Wilson, shall not be considered by

you asi any evidence whatever against the plaintiff in

this case, and the said paper does not in any way aft'ect

the plaintiff's rights to recover the ground described in

the second amended complaint.

37i

You have two ultimate questions to consider and de-

termine, viz:

(1. ) Is the plaintiff in this action the owner of placer

mining claim No. 19 Above Discovery on Ophir Creek,

Council City Mining District, the old Eldorado Alining

District, and entitled to the possession of the soil in-

cluded therein, and is it located upon the ground as

plaintiff claims? Or,
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(2.) Are the defendants the owners of placer mining

claim No. 19 Above Discovery on Ophir Creek, Council

City Mining District, the old Eldorado Alining District,

and entitled to the possession of the soil embracing it,

and is it situated on the ground called for in the descrip-

tion in their answer?

These are questions you will answer by the verdict

which you render.

You are instructed that you may find a verdict for

either the plaintiff or defendants, but only in accord-

ance with the evidence given you on the trial and the

law contained in these instructions. In your verdict

you should flndi as follows:

First.—If the verdict be for the plaintiff, that it is

entitled to the possession of the property described in

its second amended complaint, and the nature and dura-

tion of its estate in such property.

Second.—If the verdict be for the defendants that

the plaintiff is not entitled to the possession of the prop-

erty described in said complaint, and the estate in such

property is established on the trial by the defendants.

I hand you herewith two forms of verdict, one for

plaintiff and one for defendants, drawn in compliance

with the law. When you will have retired to your jury-

room and will have agreed upon your verdict, you should

sign the one upon which you unanimously agxee by your

foreman and return it into court as your verdict in this

case.

You will be permitted to take with you into the jury-

room the second amended complaint, the answers there-
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to, and reply, if any, as well as all the exhibits in the

case.

Let the ibailiffs be sworn to keep charge of the jury.

You may now retire to consider your verdict.

JAMES WICKERSHAM,
District Judge."

That prior to the return of verdict herein, and in the

presence of the jury, defendants took exceptions to the

Court's charge and to the refusal of the Court to charge

the jury as requested by defendants, which exceptions

are hereinafter fully set forth.

That the following are the proceedings of what actu-

ally occurred and of the exceptions taken:

"Minutes March 20, 190'2.

Court convened at 8 o'clock this evening pursuant to

adjournment, when the following proceedings were had:

WILD GOOSE M. & T. QO. \

vs. > No. 555.

LE:N^A WALTON et al.

Trial resumed; jurors and attorneys all present. The

jury were instructed by the Court in writing and retired

for deliberation at 8:45 P. M. in charge of bailiffs Law-

rence and Armand, previously sworn for that purpose.

Instructions filed.

Thereupon a recess was taken until March 31st, at 10

o'clock A. M., subject to the Court remaining open to re-

ceive the verdict of the jury in the above case.
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March 30th, at 1:30 A. M., the jury in the case of the

Wild Goose M. & T. Co. vs. Walton et ah, came into open

conrt and requested further instructions in respect to

the question of damages, which request was in writing

and read as follows: 'The jury desires further instruc-

tions in regard to damages, F. W. Smith, Foreman.'

The Court thereupon instructed the jury orally in re-

spect to their request.

The defendants thereupon, through their counsel, Mr.

Bruner, in open court, and in the presence of the jury,

excepted to any instructions being given to the jury at

this time, for the reason that they are being given orally

and not in writing, and the defendants at the beginning

of the case requested that the instructions be in writing,

and they also except to any oral instructions being

given at this time for the reason that no reporter is

present to take them down.

They also except to the instructions given by the

Court as to the amount of damages given to the plain-

tiff.

The defendants' counsel, Mr. Bruner, further stated

that the defendants took exception to the entire charge.

And thereupon the jury retired for further deliberation.

At 2:15 o'clock A. M. the jurors again came into open

court and all answered to their names, whereupon the

Court stated to defendants' counsel, Mr. Bruner, that if

he had any exceptions to take to the instructions given

by the Court to the jury, he might take them at this time

in the presence of the jury.

Whereupon George A. Jeffery, being present to take

the same down in shorthand, the exceptions of defend-
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ants' counsel were dictated in open court in the presence

of the jury and before their verdict was rendered, and

thereupon the jury, through their foreman, presented

their verdict in favor of the plaintiff in words and fig-

ures as follows:

'In the United States District Court for the District of

Alaska, Second Division.

WILD GOOSE MINING AND TRlAD-

ING COMPANY (a Corporation),

' Plaintiff,

vs.

LENA WALTON et al..

Defendants.

Verdict.

We, the jury in the abofve-entitled action, find a ver-

dict in favor of the plaintiff: That the plaintiff is enti-

tled to the possession of the lands and property de-

scribed in its second amended complaint, described as

follows, to wit: Commencing at the original location

stake of E. S. Walker, situated about the center of the

upper end line of No. 18 Above Discovery on Ophir

Creek; thence north 53 degrees and 28 minutes, east

356.8 feet to a stake; thence south 60 degrees and 16

minutes east, 1,426.5 feet to a stake situated about 158.5

feet in a southerly direction from the orig'inal northwest

corner-stake of the claim marked on the ground by the

said E. S. Walker, and known as the Walker location of

No. 19 Ophir; thence south 42 degrees and 25 minutes
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west 090.8 feet to a stake; thence north 53 dej^ees and

30 minutes west 1,505.0 feet to a stake; thence north 54

degrees and 1 minute east 180.3 feet to point of begin-

ning; said claim containing less than 20 acres and being

situated in the Council Oity Recording District, District

of Alaska, and known as and called Placer Mining Claim

No. 19 Above Discovery on Ophir Creek.

That the said plaintiff is the owner in fee and the

owner of the rig'ht to the possession of said property

and entitled to the possession of the same.

We further find that the plaintiff is entitled to re-

cover damages against the said defendants Lena Wal-

ton and L. H. French, and assess the amount of dam-

ages at dollars.

F. W. WEIGHT,

Foreman.'
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June 27, 1902.

WILD GOOSE M:. & T. 00."

vs. VNo. 555.

WALTON et al.

Bill of exceptions passed to be settled to-morrow,

June 28th, at 2 P. M.

June 28, 1902.

WILD OOOSEi M. & T. CO
,

I

vs. V No. 555.

WAiLTON et al. I

Settlement of defendants' bill of exceptions passed

until 2 o'clock this afternoon.

WILD OOO'SE M. & T. CO

vs. VNo. 555.

WALTON et al.

Settlement of bill of exceptions.

P. C. Sullivan, A. Fink, and A. J. Daly, for plaintiffs.

Geo. D. Schofleld and A. J. Bruner, for defendants.

Mrs. C. J. Nunne, the stenographer, who reported the

trial, John T. Reed, Deputy Clerk, P. C. Sullivan, Adam

Johnson, Court Crier, and A. J. Bruner, called by plain-
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tiffs, sworn and examined as to the proceedinfjcs in the

court on March 30th, when the jury came in for further

instructions in respect to damages.

Tpon motion of Mr. Fink of counsel for plaintiff, the

Court made a statement as to what took place, stating

that his recollection was distinct as to just what took

place, but states that he is inclined to stand by the

clerk's records, and that these proceedings will be in-

corporated as part of the record and the clerk's record

verbatim also as part of record. After hearing the re-

spective counsel in respect to the bill of exceptions, the

Court directed that a new bill of exceptions with the

amendments incorporated as agreed upon, and as sug-

gested by the Court be prepared, and that the matter

be brought up on Tuesday, July 1st, at 2 P. M. for final

settlement.

Mr. Fink, of counsel for plaintiff, thereupon asks that

a minute order be made that execution now issue, no

supersedeas bond having been given.

Mr. Bruner objects and says that the defendant. Miss

Walton, is ready to give a 'bond and asks that the

amount of the same be now fixed.

Whereupon the bond was fixed at $7,500, the Court

stating in answer to Mr. Bruner that the amount would

be the same whether the appeal was by the defendant

Miss Walton alone or by all of the defendants.

On oral motion of Mr. Schofleld, defendant's counsel,

the Court gave him permission to withdraw the original

bill of exceptions to make the necessary amendments,

the opposing counsel consenting thereto in open court.

Order signed and filed directing the clerk to transmit
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to the United States Circuit Court of Appeals, 9tli Cir-

cuit, the original Parker Survey Map, the same to 'be re-

turned to this Court after determination of appeal."

Exceptions to Instructions.

We object to each, every and all of the instructions

given by the Court in writing to the jury.

Defendants except to the first instruction of the Court

to the jury marked "A," on the ground that the Court

fails to instruct the jury that they are the exclusive

judges of the evidence, as provided by law; and further

excepts, generally, on the ground that the Court at no

place in the instructions advised the jury that they are

the exclusive judges of the evidence.

2. The defendants except to the Court's instruction

marked "E," because he failed to advise the jury that

they were the exclusive judges of the effect and value of

the evidence addressed to them; and on the further

ground that the record does not disclose that any party

alleged to have made on oral admission is out of the

country, and not present at the trial.

3. Defendants except to the Court's instruction

marked "I.'»

4. Defendants except to the Court's instruction

marked "5," because the same is contrary to law, and

the evidence shows that Walker followed the custom of

the District by posting and recording his alleged loca-

tion notice, and testified that he followed such custom.

5. Defendants except to the Court's instruction

marked "6."
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6. Defendants except to the Court's instruction

marked ''8.''

7. Defendants except to the Court's instruction

marked '*9."

8. Defendants except to the Court's instruction

marked "10."

9. Defendants except to the Court's instruction

marked "11."

10. Defendants except to the Court's instruction

marked "12."

11. Defendants except to the Court's instruction

marked "13," on the ground that the same is contrary

to law, in that the Court there presents the facts of the

case, and passes upon the evidence, and presumes that

the Walker location was valid.

12. Defendants except to the Court's instruction

marked "14," on the ground that the evidence shows

the westerly side line of the Walker location to have

been drawn in 158 feet after the attaching of the inter-

vening rights of defendants, and except to the last two

lines of said instruction on the ground that it presents

the facts to the jury contrary to law.

13. Defendants except to the Court's instruction

marked "16."

14. Defendants except to the Court's instruction

marked "17."

15. Defendants except to the Court's instruction

marked "18" and "19," as they refer one to another.

16. Defendants except to Court's instruction marked
"20."
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17. Defendants except to Court's instruction marked

"22," as contrary to law, in that the Court advised the

jury that the "digging of drain-ditches, removal of

brush, etc.,'' may be considered as a part of assessment

work, and there is no evidence in this case that such

work was done.

18. Defendants except to Court's instruction marked

"23."
1

,

19. Defendants except to Court's instruction marked

"2l4."

20. Defendants except to Court's instruction marked

"25," as contrary to law, in that the C^urt advised the

jury they should consider the testimony of the man from

the nearest point where labor could be procured, and

refers to conditions before stated, thereby including

instruction 22, and advised the jury that they "must"

take those matters into consideration.

21. Defendants except to the Court's instruction

marked "26," as contrary to law, and particularly ex-

cept to the last three lines of said instruction, advising

the jury that they should take into consideration the

amount paid or agreed to be paid by the locator, etc.

22. Defendants except to the Court's instruction

marked "27," as contrary to law, and particularly to

the word "will," (which means must) and particularly

to the last three lines thereof, to wit, commencing with

the words "the distance" and ending with the word

"property."

28. Defendants except to the Court's instruction

marked "28."
!
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24. Defendants except to the Court's instruction

marked "29," as contrary to law.

25. Defendants except to Court's instruction marked

"30" as contrary to law.

26. Defendants except to Court's instruction marked

"31," as contrary to law, and particularly to the words

"clear and convincing," used in said instruction, and fur-

ther except to the said Court's instructions "29," "30,"

and "31," the one following the other, as giving promi-

nence before the jury of the words "clear and convinc-

ing," and there used.

27. Defendants except to the Court's instruction

marked "32."

28. Defendants except to the Court's instruction

marked "33."

29. Defendants except to the Court's instruction

marked "34."

30. Defendants except to the Court's instruction

marked "35."

31. Defendants except to the Court's instruction

marked "36," marked "given."

32. Defendants except to the Court's instruction

marked "37."

33. Defendants except to the Court's instruction

marked "37^," to that part of said instruction marked

"First"; advising the jury if the verdict be for plain-

tiff it must be for the possession of the property de-

scribed in said second amended complaint, as contrary

to law and a presentation of the facts of the case.

34. Defendants except to the Court's instruction

marked «37f."
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35. Defendants except to page thirty-eight and the

Court's instruction thereon.

36. Defendants except to the remarks of the Court

found at the end of the Court instructions, wherein

the Court permits the jury to take to the jury-room the

second amended complaint, the answers thereto, the

reply, and all exhibits in the case, and particularly

except to "Melsing Deposition" going to the jury-room.

37. That after the instructions to the jury the Court,

upon its own motion, acquiesced in by plaintiff and

defendants, kept the jury together, and appointed two

(2) bailiffs to keep charge of said jury, and the clerk

of said Court thereupon administered an oath to said

bailiffs, but failed to instruct the bailiffs, or require

them to take an oath that the jury must be kept to-

gether, separate from other persons, without drink, ex-

cept water, and without food, except ordered by the

Court, and wholly failed prior to the admininstering of

said oath, or thereafter, to cause to be read to said

bailiffs section 192 in the Alaska Code of Procedure, to

which failure defendants excepted.

38. Defendants except generally to the charge of

the Court, on the ground that the Court at no point or

place advised the jury under what circumstances a ver-

dict might be found for defendants.

39. Defendants except to the failure of the Court to

give to the jury the instruction requested by the defend-

ants on page 1.

40. Defendants except to the failure of the Court to

give to the jury defendants' instruction marked "2."
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41. Defendants except to the refusal of the Court

to give defendants' instruction marked ''3."

42. Defendants except to the failure of the Court to

give defendants' instruction No. 4 to the jury, on the

ground that the same correctly states the law.

43. Defendants except to the failure of the Court to

give defendants' instruction No. 5.

44. Defendants except to the failure of the Court to

give defendants' instruction No. 6.

45. Defendants except to the failure of the Court to

give defendants' instruction No. 7.

46. Defendants except to the failure of the Court to

give defendants' instruction No. 8.

47. Defendants except to the failure of the Court to

give defendants' instruction No. 9.

48. Defendants except to the failure of the Court to

give the jury defendants' instruction No. 10.

49. Defendants except to the failure of the Court to

give defendants' instruction No. 11 to the jury.

50. Defendants except to the failure of the Court to

give the defendants' instruction No. 12 to the jury.

51. Defendants except to the failure of the Court to

give to the jury defendants' instruction No. 13.

52. Defendants except to the failure of the Court to

give to the jury the defendants' instruction No. 14, in

that the same is a correct proposition of the law.

53. Defendants except to the failure of the Court to

give to the jury defendants' instruction No. 15, in that

the same is a correct proposition of the law.

54. Defendants except to the failure of the Court to

give to the jury defendants' instruction marked 15^.
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55. Defendants except to the failure of the Court to

give to the jury the defendants' instruction marked 16.

56. Defendants except to the failure of the Court to

give to the jury the defendants' instruction Xo. 17.

57. Defendants except to the failure of the Court to

give to the jury defendants' instruction No. 18, in that

the same is a correct proposition of the law.

58. Defendants except to the failure of the Court to

give to the jury defendants' instruction No. 19.

59. Defendants except to the failure of the Court to

give to the jury the defendants' instruction No. 20, in

That the same is a correct proposition of the law.

60. Defendants except to the failure of the Court to

give to the jury defendants' instruction No. 21.

61. Defendants except to the Court's failure to

give to the jury defendants' instruction No. 22.

62. Defendants except to the failure of the Court to

give to the jury the defendants' instruction No. 23, in

that the same is a correct proposition of the law.

63. Defendants except to the failure of the Court to

give to the jury defendants' instruction No, 24.

64. Defendants except to the failure of the Court to

give to the jury defendants' instruction No. 25, in that

the same is a correct proposition of the law\

65. Defendants except to the failure of the Court to

give to the jury defendants' instruction No. 26.

66. Defendants except to the failure of the Court to

give to the jury defendants' instruction No. ^7, in that

the same is a correct proposition of the law.

67. Defendants except to the failure of the Court to

o-ive to the jury defendants' instruction No. 28.
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68. DefendantK except to the failure of the Court to

jjive to the jury defendants' instruction No. 29.

69. Defendants except to the failure of the Court to

^ive to the jury defendants' instruction No. 3^0.

70. Defendants except to the failure of the Court to

give to the jury defendants' instruction No. 31, in that

the same is a correct proposition of the law.

71. Defendants except to the failure of the Court to

give to the jury defendants' instruction No. 32.

That thereafter the jury retired with the pleadings

and all exhibits in the case, to deliberate upon their

verdict, and that thereafter the jury returned into

Court with the request that the Court give further in-

structions;

Whereupon, the Court, in the absence of the stenog-

raphers who had reported the case, and over the objec-

tions of defendants, gave further oral instructions to

the jury; to the giving of which defendants then and

there duly excepted.

That thereafter the jury returned into court with a

verdict in favor of plaintiff, which said verdict is in

words and figures following:

"We, the jury in the above-entitled action, find a ver-

dict in favor of the plaintiff: That the plaintiff* is en-

titled to the possession of the lands and property de-

scribed in its second amended complaint: Described as

follows, to wit:

"Commencing at the original location stake of E. C.

Walker, situated about the center of the upper end line

of Number 18 Above Discovery on Ophir Creek; thence

north 53 degrees and 28 minutes east, 356.8 feet to a
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stake; thence south CO degrees aud 10 minutes east,

1426.5 feet to a stake, situated about 158.5 feet in a

southerly direction from the original northwest corner

stake of the claim marked on the ground by the said

E. S. Walker, and known as the Walker location of No.

19 Ophir; thence south 42 degrees and 25 minutes west

690.8 feet to a stake; thence north 53 degrees and 30

minutes west 1505.6 feet to a stake; thence north 54

degrees and 1 minute east 186.3 feet to point of begin-

ning; said claim containing less than twenty acres, and

being situated in the Council City recording District,

District of Alaska, and known as and called 'Placer

Mining Claim No. 19 Above Discovery on Ophir Creek.'

"That the said plaintiff is the owner in fee and the

owner of the right to the possession of said property

and entitled to the possession of the claim.

"We further find that the plaintiff is entitled to re-

cover damages against the said defendants Lena Wal-

ton and L. H. French and assess the amount of damages

at dollars.

F. W. WRIGHT,
Foreman."
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In the United States District Court, in and for the District

of AlasJca, Second Division.

THE WILD GOOSE MINING AND
TE^ADING OOMPAiNY (a Corpora-

tion),

,
Plaintiff,

vs.

LENA WALTON, L. H. FRiBNOH, J.
[

H, WILLSON, JOSEPH LAVBB-

\

DIEiR, JOHN DOE and RICHARD
]

ROE, I

Defendants. /

Motion for New Trial.

Come now the above-named defendants, Lena Walton

and L. H. French, and move the court to vacate and

set aside the verdict rendered in the above cause on

the thirtieth day of March, A. D. 1902, a nd grant a new

trial of said cause upon the following grounds, to wit:

1. Irregularity in the proceedings of the court and

jury by which the above-named defendants were pre-

vented from having a fair trial.

2. Misconduct of the jury and prevailing party.

3. Accident and surprise which ordinary prudence

could not have guarded against.

4. Newly discovered evidence material for the de-

fendants making this application which they could not,

with reasonable diligence, have discovered and pro-

duced at the trial.
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5. Insuflficiency of the evidence to justify the verdict

and that it is against law.

6. Errors in law occurring at the trial and excepted

to bv the defendants making this application.

Said motion is based upon affidavits now and here-

after to be filed and served upon the plaintiff and upon

a bill of exceptions and statement of the case here-

after to be prepared, as well as upon the minutes of the

court in said cause.

Dated at Nome this 1st day of April, A. D., 1902.

A. J. BKUNER,

J. P. KELLY,

BA'EiD & SCHOFIELD,

Attorneys for Defendants.

Service of within motion for new trial accepted this

1st day of April, 1902, with affidavit of Geo. D. Scho-

fleld.

ALFRED DALY,

Of Attorneys for Plaintiff.

[Endorsed] : Filed in the office of the clerk of the U.

S. Dist. Court, Alaska, Second Division, at Nome, Alas-

ka, Apr. 1, 1902. H. G. Steel, Clerk. By H. C. Gordon,

Deputy Clerk.
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In the United States District Court, in and for the District

of Alaska, Second Division.

THE WILD GOOSE MININIG AiN\D

TRADING COMPANY (a Corpora-

tion),

Plaintiff;

vs.

LENA WALTON, L. H. FRIENCH, J.

H. WILLSON, JOHN DOE, JO)SEPH

LAVEEDIER and RICHARD ROE,
Defendants.

Order Giving Defendants Time to File Affidavits.

This cause came on for hearing before the Court upon

the application of defendants for an extension of time

in which to file affidavits in support of their motion for

new trial herein, and the Court having duly considered

the showing made, being fully advised in the premises,

for good cause shown, herewith grants thirty days unto

defendants, in which time to serve and file affidavits in

support of their motion for new trial.

Done in open court, this 1st day of April, 1902,

JAMES WICKERSHAM,
Judge.

[Endorsed]: Filed in the office of the clerk of the

U. S. District Court, Alaska, Second Division, at Nome,

Alaska, Apr. 2, 1902. H. G. Steel, Clerk. By H. C.

Gordon, Deputy Clerk. Journal 5, page 324. Reber.

Filed Apl. 1.
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In the District Court of the United States for the District

of AlasJca, Second Division.

THE WILD GOOSE MINING AND
TRADING COMPANY (a Corpora-

tion),

Plaintiff,

vs.

LE-NA WALTON, L. H. FRENCH et

al.,

Defendants,

Affidavit of Lena Walton.

United' States of America,
^
^ss.

District of Alaska. J

Lena Walton, being first duly sworn, deposes and

says: I am one of the defendants in the above-entitled

action; within the past few days I have had a talk with

several of the jurymen in the above-entitled action,

among them Herman Piper, F. B. Dumar, and others;

they admitted to me that punch had been used by them

in the jury-room and that other things occurred which

should not have occurred, but stated that they were

under a verbal stipulation not to disclose anything that

took place in the jury-room.

Mr. Lang and Mr. DuMar stated to aflSant that if

it had not been intimated to them that they would be
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accused of bribery that they would not have consented

to a verdict in favor of the plaintiff.

Each of the jurymen spoken to by the affiant stated

to affiant that if they were summoned to appear before

the Court that they would truthfully state all that oc-

curred im the jury-room but would not do so unless so

summoned.

Wherefore affiant prays that an examination be had

in open court of what took place in the jury-room dur-

ing the trial of said action.

Affiant further states that information has been re-

ceived by A. E. Sunderhauf that L. H. French, one of

the defendants herein, has discovered the whereabouts

of John W. Stensell, A. P. Mordant and Leo Bartsch,

who will testify that the work alleged to have been

done on the premises in dispute in the year 1899 was

not done nor any part thereof.

LENA S. WALTON.

Subscribed and sworn to before me this 29th day of

April, 1902.

[Seal] C. S. ALDRIOH,

Notary Public in and for the District of Alaska.

[Endorsed] : Filed in the office of the clerk of the U.

S. Dist. Court, Alaska, Second Division, at Nome, Alas-

ka, Apr. 29, 1902. H. G. Steel, Clerk. By H. C. Gor-

don, Deputy Clerk.
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In the District Court of the United States, in and for the

District of Alaska, Second Division.

THE WILD GOOSE MIFINO AND
T'RiADING OOMPAiNY (a Corpora-

tion),

Plaintiff, I

vs. /

{
LEINA WAfLTON, L. H. FEBNOH et

al.,

Defendants.

Affidavit of A. E. Sunderhauf.

United States of America, ^
>ss.

District of Alaska, J

A. E. Sunderhauf, bein^ first duly sworn, deposes

and says that he is forty years of a<2:e and a citizen of

the United States, and that he resides at Nome, Alaska;

that he is the attorney in fact of L. H. French, one of

the defendants in the above-entitled action; affiant fur-

ther states til at he is well acquainted with James Kirk,

one of the jurors impaneled to try the above-entitled

action and has been so acquainted with said Kirk for

more than six months last past; that on or about the

9th or 10th day of April, 1902, affiant had a conversa-

tion with said James Kirk in the barber-shop, con-

ducted by said Kirk no Front street in Nome, Alaska.



204 Lena Walton and L. H. Frencli vs.

Affiant said to said Kirk: "I have been informed that

one of the jurors in the Number 19 Ophir case claims

that while the jury was confined in the lodge-room in

the Golden Gate Hall, some of them removed the door

from the hinges and brought in from the outside some

eggnog or punch and drank it in the jury-room; also

that one of the jurors was taken down town by one of

the bailiffs, having disguised his face at the request

of the bailiff, so that the juror might not be recognized

on the street."

That the said James Kirk answered in substance:

"There is no use saying anything about any eggnog; there

was plenty of liquor in the jury-room. Some of the

jurors had all they wanted, and as for going down town,

I myself have been taken to my house by one of the

bailiffs and probably stayed away fifteen minutes. I

don't know as to any other juror staying away with a

bailiff; jurors went in and out, going to the water-closet

and T couldn't say how long any of them stayed away."

Affiant further swears that he asked the said James

Kirk to make affidavit to the facts above set forth, but

said Kirk stated that he would rather make these state-

ments on the witness-stand if subpoenaed and compelled

to testify, but that he did not care to make affidavit, or

to volunteer this information.

Affiant further swears that in said conversation with

said James Kirk, and after a verdict had been rendered

by the jury in the above-entitled case, the said Kirk

stated to this affiant that when certain jurors, in the

deliberation of said case talked about assessing damages
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in favor of the plaintiff and against the defendants, some

of the other jurors who were opposed to assessing of

damages threatened to break up or rescind a certain

agreement entered into between the jurors under and

through which the jury was to arrive at a verdict in the

case.

A. E. SUNDERHAUF.

Subscribed and sworn to this 18th day of April, 1902.

[Seal] A. J. BRUNER,
Notary Public in and for the District of Alaska.

Service, by copy, of affidavits of A. E. Sunderhauf,

S. L. Read, C. E. Reckmeyer, and Lena Walton acknowl-

edged this 29th day of April, 1902.

A. J. DALY,

One of Attorneys for Plaintiff.

[Endorsed] : Filed in the office of the clerk of the U. S.

Dist. Court, Alaska, Second Divison, at Nome, Alaska.

Apr. 29, 1902. H. G. Steel, Clerk. By H. C. Gordon,

Deputy Clerk.
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In the United States District Courts in and for the District

of Alaska, Second Division.

THE WILD GOOSE MINING AND
TRADING COMPANY (a Corpora-

tion),

Plaintiff,

vs.

LENA WALTON, L. H. FRENCH et al.,

Defendants.

Affidavit of S. L. Read.

United States of America, 1

rss. .
:

District of Alaska. J

S. L. Read, being first duly sworn, deposes and says:

I am a citizen of the United States of the age of fifty-two

years and have resided in Nome since the year 1890.

I am acquainted with William Tooley by sight; on the

30th day of March, on or about five o'clock P. M. of that

day at the International Saloon, in the town of Nome, I

was present and overheard a conversation between said

William Tooley and the waiter employed at that place;

that Mr. Tooley was talking about the actions of the jury

and what took place in the jury-room during the time

that the jury were under the charge of the officers of

this court during the various recesses that occurred dur-

ing the trial of the above-entitled action.



The Wild Ooose Mining and Trading Company. 207

Mr. Tooley was telling this waiter, whose name I do

not know, that while they were waiting in the hall for

the room to be prepared which the jury were to occupy

at night,, during the recesses which were had in the

above-entitled trial, the people who were cleaning out

the room carried out a punch bowl containing punch and

set it down in the hall.

That afterward the jury were placed in the above-

mentioned room and some of the jurymen determined to

get the punch; that some of the jurymen removed the

butt pin from the hinges of the door, pushed the door to

one side, went out and got the punch in said hallway

and took it into the jury-room and drank it.

That the effect of drinking the punch caused them to

run to the toilet-room many times during the night.

Affiant further states that said juror Tooley at said

time and place, and in said conversation, stated that one

night he desired to get some tobacco and that he asked

the bailiff to take him down town for that purpose; that

said bailiff said that he couldn't take him down, but

finally, after Tooley's insisting for the second or third

time, bailiff agreed that if Tooley would fix his face so

that people could not recognize him he would take him

down town and did take him down town;

Affiant further states that he was in the courtroom

during the trial of the above-entitled case and subse-

quent thereto, and knows that the said Tooley was one of

the jurymen upon the regular panel to try cases at this

term of court.

S. L. READ.
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Subscribed and sworn to before me this ISth day of

» April, A. D. 1902.

[Seal] C. S. ALDKIOH,

Notary Public in and for the District of Alaska.

[Endorsed] : Filed in the office of the clerk of the U. S.

Dist. Court, Alaska, Second Division, at Nome, Alaska.

Apr. 29, 1902. H. G. Steel, Clerk, by H. C. Gordan,

Deputy Clerk.

In the United tStates District Court, in and for the District

of Alaska.

THE WILD GOOSE MINING AND
TRADING COMPANY (a Corpora-

tion),

Plaintiff,

vs.

LENA S. WALTON, L. H. FRENCH

et al.,

Defendants.

Affidavit of C. E. Reckmeyer.

United States of America,
^
r SS

District of Alaska. J

C. E. Reckmeyer, being first duly sworn according to

law, upon his oath deposes and says that he is twenty-

five years of age, a citizen of the United States, and that

he has resided in Nome, Alaska, six months, and in

Alaska two and one-half years. I am acquainted by
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sight witli William Tooley, who was oue of the jurors

regularly impaneled and who tried the above-entitled ac-

tion in the month of March, 1902; on or about the 19th

day of April, 1902, at the International Saloon in the

town of Nome, I overheard a conversation between the

said William Tooley and two or three other persons,

whose names are unknown to affiant, but one of whom is

employed at times in said saloon, in which said William

Tooley stated that when the jurors were being taken into

the room where they were kept after adjournment of

court during the trial of the above-entitled case, that

they found a cake of ice about two feet square, which had

been hollowed out and which contained champagne

punch; that it was taken out of the above-described

room and placed in the hall or an adjoining room. That

the jury then went into the room and looked around

and there they found a quantity of liquor of some kind

which they drank, and it placed them all more or less

under the influence of the liquor, and that one juror in

particular was very much under the influence of liquor.

C. E. KECKMEYEE.

Subscribed and sworn to before me this 18th day of

April, A. D. 1902.

[Seal] A. J. BRUNER,

Notary Public in and for the District of Alaska.

[Endorsed] : Filed in the oflice of the Clerk of the U. S.

Dist. Court, Alaska, Second Division, at Nome, Alaska.

Apr. 29, 1902. H. G. Steel, Clerk. By H. C Gordon,

Deputy Clerk
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In the United States District Court for the District of Alaska,

Second Division.

THE WILD GOOSE MINING AND'
TRADING COMPANY (a Corpora-

tion),

Plaintiff,

vs.

LENA WALTON, L. H. FRENCH et al.,

Defendants.

Order Overruling Motion for New Trial.

This cause came on for liearing before the Court on the

8th day of May, 1902, upon the motion for new trial filed

herein by defendants L. H. French and Lena S. Walton

supported by affidavits:

And the Court having heard the arguments of counsel

for plaintiff and counsel for defendants, and now being

fully advised in the premises, hereby overrules said mo-

tion.

In consideration whereof it is hereby ordered that said

motion for new tral be, and the same is hereby, over-

ruled.

The defendants L. H. French and Lena S. Walton

jointly and severally object and hereby except to the

overruling of said motion separately upon each of the

grounds for new trial in said motion contained and the
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whole thereof; which said exceptions are hereby eousid-

ered, settled, and allowed by the Court.

Done in open court this 12th day of May, A. D. 11)02.

JAMES WICKEBSHAM,
District Judge.

[Endorsed] : Filed in the office of the clerk of the U. S.

Dist. Court, Alaska, (Second Division, at Nome, Alaska,

May 12, 1902. H. G. Steel, Clerk. By H. C. Gordon,

Deputy Clerk.

Be it further remembered that on the 12th day of May,

1902, and after said Court had overruled the motion of

defendants L. H. French and Lena *S. Walton, for a new

trial in said cause, the above-entitled court, then being

in session and before said term of court had adjourned

at which the trial of said cause was had, said plaintiff

being represented by its attorneys and defendants French

and Walton being represented by their attorneys, the

Court thereupon rendered its judgment upon said verdict

in favor of said plaintilf and against said defendants,

which said judgment now appears of record in the above-

entitled court.

Whereupon counsel for defendants then and there duly

excepted to the rendition of judgment on said verdict and

to each and every part thereof; which said exceptions

were then and there settled and allowed by the Court.

Wherefore, in order to make the foregoing a part of

the record in the above-entitled cause, the said defend-

ants L. H. French and Lena S. Walton present the same

as their proposed bill of exceptions, and pray that the
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same be settled and allowed and signed by the aibove-

entitled court, and by the Judge thereof, as the bill of

exceptions in said case to be used bysaid defendants upon

an appeal thereof to the United States Circuit Court of

Appeals of the Ninth Circuit.

A. J. BRUNEE,

W. H. BARD, and

GEO. D. SCHOFIELD,

Attorneys for Defendants Lena S. Walton and L. H.

French.

In the United t^tates District Court, District of Alaskay

Second Division.

WILD GOOSE MINING AND TRAD-'

ING COMPANY (a Corporation),

vs.

LENA S. WALTON, L. H. FRENCH
et al,,

Nome, Alaska, June 28th, 1902.

Proceedings on Settling Bill of Exceptions.

JOHN P. REED, called as a witness by defendants,

sworn, testified as follows:

Q. (By Mr. BRUNER.) You are the deputy clerk,

are you, Mr. Reed? A. Yes, sir.

Q. I will ask you w^ere you present at the time the

jury came in in this case and asked for further instruc-

tions in the trial of the case on the night of the 29th day

of March? A. I was.
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(Testimony of John P. Reed.)

Q. Will you be kind enough to state to the Court

what took place at that time, as near as you can recol-

lect?

A. Well, it was shortly after midnight, I think, on the

29th—that would be the 30th; I have no recollection ex-

cept what my minutes here show.

Q. Well, what do your minutes show?

A. My minutes show that on the morning of March

30th, at one-thirty A. M. the jury in the case of the Wild

Goose Mining and Trading Company vs. Walton et al.

came into open court and requested further instructions

in respect to the question of damages which request was

in writing and read as follows: "We, the jury, desire

further instructions in regard to damages. E. W. Smith,

foreman." The Court thereupon instructed the jury

orally in respect to their request. The defendants,'

thereupon, through their counsel, Mr. Bruner, in open

court and in the presence of the jury, excepted to any in-

structions being given at this time, for the reason that

they are being orally given and not in writing and the

defendants at the commencement of the tase requested

that the instructions be in writing; and they also except

to any oral instructions being given at this time for the

reason that no reporter is present to take them down.

They also except to the instructions given by the Court

as to the amount of damages given to the plaintiff. The

defendants' counsel, Mr. Bruner, further stated that the

defendants took exception to the entire charge. And

thereupon the jury retired for further deliberation. At

2:15 o'clock A. M. the jurors again came into open court
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(Testimony of John P. Reed.)

and all answered to their names, whereupon the Court

stated to defendant's counsel, Mr. Bruner, that if he had

any exceptions to take to the instructions given by the

Court to the jury he might take them then at that time

in the presence of the jury. Whereupon George A.

Jeffrey, being present to take the same down in short-

hand, the exceptions of defendants' counsel were dictated

in open court in the presence of the jury, and ibefore their

verdict was rendered, and thereupon the jury, through

their foreman, presented their verdict in favor of the

plaintiff in words and figures as follows: (Verdict to be

inserted.) They were thereupon excused from further

attendance upon this case and excused until March 31st

at ten o'clock A. M.

Verdict filed.

Q. Do you remember anything else at this time which

took place at that time, Mr. Reed?

A. I remember nothing further excepting that the

exception of defendants were taken down in shorthand

by Mr. Jeffery, nothing else that took place excepting

what is stated in there which I stated I had taken down,

as I considered everything that took place that was ma-

terial to the trial. My memory is vague as to anything

else; I can't say.

Mr. BRUNER.—That is all we desire to ask him.

Q. (By Mr. FINK.) Mr. Reed, is it not your recollec-

tion of the matter that the jury came in and asked the

Court a question as to whether or not they would have
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(Testimony of John P. Reed.)

to find damages in the event that they found for plain-

tiff, and to that the Court said "No."

A. Yes, I have a recollection of some juror asking a

question, but which juror 1 can't say; I don't know now,

that was in substance just what you have stated, and

the Court told them they would not have to find damages;

that is about all I remember.

Q. Is that not the only point, to your recollection,

upon which the jury were instructed?

A. I do not know.

Q= You have no recollection of their being instructed

upon any other point, have you?

A. I have no clear and positive recollection anything

especially excepting I do know that that question was

asked by a juror.

Q. (By Mr. BRUNER.) Let me see if I cannot refresh

your recollection in some particulars. Is this not a mat-

ter of fact as to what occurred there—that a juryman

asked a question of the Court, and did not the Court at

that time reply to this matter and passed one or two re-

marks which I do not now at this time remember what

it was and did your Honor not at that time say to them,

"I will read to you my instructions upon that question,"

and did you not at that time read a portion of an instruc-

tion which had been previously given, and then point out

afterwards some explanation upon the question—if the

Court will permit I will try to get back my recollection

to the exact condition of affairs—your Honor started in

to define some question to the jury, and before your
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(TestimonY of John P. Reed.)

Honor got out of your last statement I arose to my feet

and objected to the matter?

The COURT.—The Court has no recollection of what

occurred at all, excepting that the jury came in and

asked a question with regard to the question of damages,

and that the Court answ^ered; what else occurred I have

no recollections whatever at that time.

Mr. PINK.—We would like to have Mr. Sullivan

sworn, if the Court pleases.

The COURT.—Yes; Mr. Sullivan may be sworn.

Honorable P. C. SULLIVAN, called as a witness on

behalf of plaintiff, sworn, testified as follows:

Q. (By Mr. DALY.) Mr. Sullivan, were you present

when the jury came into court and interrogated the Court

as to certain instructions?

A. I was present when the jury came into court and

asked in regard to whether they had to find damages

against the defendants or not.

Q. Now, state to the Court at the time the jury came

into court what the Court said to them.

A. My present recollection of that matter is this:

That the jury came into court, and Mr. Tooley, I think,

who occupied the second seat here, arose and asked the

Court if they were compelled to find damages against the

defendant if they should find for the plaintiff for the

recovery of the property or in substance that, and my
recollection is that the Court simply stated to the jury
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(Testimony of Hon. P. O. Sullivan.)

"No." I think that that was all that was asked or stated,

and I think that within five minutes the jury returned

with a verdict in favor of the plaintifl: with no damages

for the plaintiff.

Q. Were you here during the entire' proceedings?

A. I was here during the entire proceeding; I was

notified to be here that the jury was ready to return a

verdict.

Q. You were one of the attorneys in the case?

A. I was.

Q. You would not have allowed the Court without

protest to give an oral instruction to the jury at that

time, would you?

A. The Court gave no instructions to the jury except-

ing this answer "No," if that could be considered an in-

struction. The Court gave no instructions outside of

that to the jury.

Q. Mr. Bruner was present at that time?

A. Yes, and I think that Mr. Bruner excepted to his

giving any oral instructions, and the only oral instruction

that was given was the reply of the Court that they were

not compelled to find damages against the defendants.

Mr. ADAM JOHNSON, called, sworn, testified as fol-

lows:

Q. (By Mr. FINK.) You were here when the jury

brought in a verdict in this case? A. Yes.

Q. You were here when some proceedings were had

Just prior to the jury bringing in a verdict?
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(Testimony of Adam Johnson.) ,

A. Yes.

Q. When the jury came into court and asked the

Court with reference to damages? A. Yes, sir.

Q. Now, just state what your recollection is of what

transpired?

A. Well, my recollection is very vague of the mat-

ter; I was not paying very much attention to what it was

was taking place. I know there was one question asked

by the jury of the judge about damages; I don't know the

juror's name, but I think his name was Tooley, and I re-

member the judge reading from some paper; what the

paper was I don't know; I don't know anything about

that; my mind is not clear on that subject.

Q. I will ask you now if the paper he was reading

from was not his w^ritten instructions to this jury—or

was it not as a matter of fact, Mr. Johnson, the paper

which had been presented to the judge by the jury with

their question on it which they asked him?

A. Well, I could not say.

Q. Was it not the paper which had been handed him

when the jury came in containing this question or re-

quest from the jury which Mr. Keed has just testified

about in the clerk's minutes?

A. Well, I could not say.

Q. Have you any recollection of any other proceed-

ings at that time?

A. Not to mv remembrance.
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Mr. A. J. BRUNER, called as a witness on behalf of

defendants, sworn, testified as follows:

My recollection of that matter is this: That the jury

came into the courtroom, and a juror asked some question

of the Court in regard to damages; the Court then made

some remarks to the jury, and if my memory serves me

right he either sent out and got the instructions or they

were laying upon the table or bench in front of him, and

he opened them and ascertained the place, and said that

he would read the instruction to the jury upon the sub-

ject of damages; or said something about further instruc-

tions in regard to damages, reading from a roll of paper

he had before him or from his former instructions; that

when the Court began to read, that I arose to my feet

and protested against the Court giving to the jury, in the

absence of a stenographer or having them reduced to

writing; what the Court replied exactly I do not remem-

ber, excepting that he said that my right should be

fully protected—I think the Court will remember that.

The Court then proceeded to instruct the jury from this

writing, or reading from the roll of paper in his hands.

The jury retired and then the Court—some remarks were

made immediately afterwards, among other things I re-

member the Court said that he had been called from

a very pleasant supper party and wished to return as

soon as possible, or something to that effect, and then I

objected again at that time to any instructions being

given orally. I think the Court will remember that that

was pretty nearly the case as it happened.
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(Testimony of A. J. Bruner.)

Q. (By Mr. FINK.) You say that the Court read from

his instructions which had theretofore been given by the

Court to the jury?

A. No, Mr. Pink; I stated that the Court either sent out,

and my recollection is that he did send out and get them,

but I am not positive about that, but my recollection is

that he either sent out and got his instructions or picked

the paper which I supposed was his former instructions

from in front of him, but of that I am not certain. But

he did read from some paper which occupied him at least

one or two minutes but he made some remarks before

reading the instructions, orally, before the instructions

in writing, or from whatever paper it may have been.

Q. Now, what remarks had he made before reading

from that paper?

A. Something about the quantity or subject of dam-

ages.

Q. Well, what was it he said?

A. Well, I memember his saying the word, or using

the words, "The law of damages," but I don't remember

anything further. I have an impression in my mind but

I would not like to merely give a vague shadowy im-

pression on a matter of this kind.

Q. You don't remember then what he said before he

read from the paper?

A. No, I don't remember excepting that it was some-

thing about the subject of damages.

Q. Don't remember what it was?

A. Yes, he began to read something in the nature
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(Testimony of A. J, Brnner.)

of an instruction on the quantity of damages but what ir

was I don't know.

Q. You know that it was in the nature of an impres-

sion?

A. Yes, sir, something on the subject of the quantity

of damages.

Q. Then you say that he read one instruction from a

piece of paper?

A. Well, now, Mr. Fink, I want to be fair; I don't say

that he read an instruction; I said that he read from a

paper, which T stated before that I do not remember

whether he sent out to the other room and got his in-

structions or whether they were lying on the table be-

fore him and he picked them up off his desk in front of

him, which I will say looked like instructions.

Q. Now, what did he read from that paper?

A. Well, very likely—well, I only remember it was

something about the subject of damages, and afterwards

he explained it.

Q. Now, what did he read about the subject of dam-

ages?

A. The matter the jury requested I know nothing

about now—I could not state to you now what it was.

Q. Then after reading those instructions or whatever

he did read you think he made some oral explanations

or remarks upon that subject? A. Yes.

Q. That was in the nature of an instruction, was it?

A. I say I am positive of this, Mr. Fink, because of

the fact I was so intensely interested in the subject at
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(Testimony of A. J. Bruner.

)

the time that my impression upon my mind was so strong

at the time, and I have had it many times since, but I am

uncertain whether it is more than an impression at this

time.

Q. But you don't remember what he said?

A. No, sir.

Q. You don't remember the substance of it, do you,

Mr. Bruner?

A. Well, it is possible that I mght recall something

about that, let me see.

Q. Well, what was it—if you can recall what it was?

A. Well, I am just trying to think if I can, Mr. Fink.

It was something about the quantity of damages. Then

there was—the Court also said to Mr. Tooley in re-

sponse to Mr. Tooley's question—in fact, Mr. Tooley

spoke two or three times. He spoke during the time that

the judge made the statement prior to his reading from

this paper, whatever it may have been. It was some-

thing about the quantity of damages.

Q. You reduced the matter to writing, did you, at

the time?
(

A. I have got a paper at my office upon which I

made some notes if I can find it; I am very sure that

I have still got it at my office.

Q. You reduced it to writing at that time?

A. I made some notes of what took place; yes.

Q. At the time mentioned, on the night of the oc-

currence?

A. At the time mentioned; yes, sir.
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Q. Now, w'here are those notes?

A. I have it, I think, in my office, although I am not

absolutely certain, because in the last five or six days

papers have been transferred baokv^ards and forwards

from my office, and I am not sure whether I have it

there or not, but I will try and find them. Mr. Kelly

made more copious notes at the time than those—Mr.

Joe Kelly, I refer to.

Q. Mr. Kelly is now over at Council City?

A. Yes.

Q. Now, shortly after that a stenographer came into

the room?

A. The stenographer was not in the room at the

time.

Q. He came in shortly afterwards?

A. Well, he came in just when the jury came in with

their verdict and prior to the time of the reception of

the verdict at the time w^hen I made my exceptions, but

the stenographer was not in the room at the time.

Q. These proceedings which were had at the time of

the request from the jury, now you know as a matter

of fact, do you not, that while they were going on, Mr.

Jeffrey, the court stenographer, was in chamber right

next room here, was he not?

A. I am not sure whether he was or not, but I have

an impression that he was not, because if he had been

I am certain that the Court would have had him to

take the proceedings if he were next door here.

Q. Now, after the stenographer did come into the
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room after the Ctrnrt got here the next time, what hap-

pened' at that time with reference to the instructions

to the jury?

A. At that time I made my objections and excep-

tions Vhich I had to the instructions to the jury and

Mr. Jeffery took them down.

Q. You made all the exceptions you had to the in-

structions of the Court at that time in the presence

of the jury? A. Yes, sir; I think so.

Mr. FINK.—That is all. Mr. Sullivan desires to be

recalled, if the court please.

Mr. P. C. SULLIVAN, recalled, testified as follows:

Q. You may state what you desire, Mr. Sullivan.

A. I desire to say this, Mr. Daly, it is possible that

the Court re-read his instructions in regard to dam-

ages to the jury that he gave before the jury went out

at all. Outside of that I feel positive that the Court

said nothing except in answer to the question of Mr.

Tooley in regard to whether they were required to find

damages against the defendants; that was the oral ex-

planation the Court made was simply to ansTver "No."

So far as Mr. Jeffery being concerned, he was in cham-

bers the whole time, and was there a long time before

the Court arrived and upon the Court's arrival and the

return of the jury when Mr. Tooley asked this question,

and the objections of Mr, Bruner to the instructions

previously given, they were taken down at the time

when the jury returned with their verdict, and before
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the verdict was received, the defendants' exceptions

were taken down by Mr. Jeffreys. That is exactly

what occurred and I think I remember it very distinctly.

Mr. FINK.—I don't know whether it be proper or not,

but in such case as this it is usual to swear the Court,

or to take the Court's statement of his recollection of

what occurrred, and I would suggest that the Court

be now sworn as to what he recollects of the matter,

and after that the Court to settle it from the evidence

introduced just what did occur; the Court can consider

his own evidence in the matter as evidence of any other

witness.

Mr. BRUNER.—I don't think it necessary that the

Court be sworn; I am perfectly willing to take his state-

ment of what took place.

The COURT.—The Court has a very indistinct recol-

lection of what did take place at the time, but I do rec-

ollect that Mr. Bruner made some objections to the pro-

ceedings that were taking place. I have a recollection

that something was said by me to the jury, and I am

under the impression that I did re-read again my former

written instructions in relation to damages in answer

largely to >a question asked by one of the jurors. I am

not positive about that, however, but I am inclined to

stay by the clerk's record in the matter, and also to get

the testimony that has been taken in relation to this

matter in this case go along with it—that is, the testi-

mony of these witnesses that have been sworn.
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That the clerk's record and these proceedings here

be inserted verbatim. ,

Mr. BRUXER.—Very well, sir.

In the United States District Court for the District of Alas-

Tea, Second Division.

THE WILD GOOSE MINING AINU

TRADING COMPANY (a Corpora-

tion),

Plaintiff,

vs.

LENA WALTON, L. H. FRENCH, J.

H. WILSON, JOSEPH LAYER-

DIER, JOHN DOE and RICHARD
ROE, Whose True Names are Un-

known,

Defendants.

Order Settling, Allowing and Certifying Bill of Exceptions.

This cause having been brought on regularly on this

third day of July, A. D. 1902, upon application of the

defendant Lena S. Walton for the settling, allowance

and certifying of her proposed bill of exceptions filed

herein on the 23d day of June, 1902, plaintiff appearing

by its attorneys Chas. S. Johnson, A. J. Daly, Albert

Fink and' P. C. Sullivan, and the defendant Lena S.

Walton appearing by her attorneys, W. H. Bard and

Geo. D. Schofield, and the time for such settling, allow-

ance and certifying of said bill of exceptions and for



The 'Wild Goose Mining and Trading Company. 221

the filing and service thereof by said defendant hav-

ing been duly extended from time to time by formal

orders of the Court herein until and including this day,

and the said bill of exceptions having been certified,

filed and presented for settlement and allowance within

the time allowed by law and the extensions made from

time to time by order of the Court duly entered in the

minutes of said court, and the said bill of exceptions

as proposed by the said defendants L. H. French and

Lena S. Walton having been corrected and amended,

and now being in all respects conformable to the truth.

Now, therefore, on motion of A. J, Bruner, W. H.

Bard and Geo. D. Schofleld, attorneys for defendants

Lena S. Walton and L. H. French

—

It is ordered and adjudged that the foregoing bill of

exceptions heretofore filed by the said defendants in

the above-entitled cause, as the same now stands cor-

rected and amended as aforesaid, be, and the same is

hereby, settled and allowed as the true bill of excep-

tions of said defendants Lena S. Walton and L. H.

French in the above-entitled cause; and the same as so

settled and allowed is now here certified and signed

accordingly by the undersigned Judge of the above-en-

titled court, who presided at the trial of the above-en-

titled cause.

And it is further certified that the said bill of excep-

tions contains the substance of all of the evidence, oral

and documentary, received upon the trial of said cause.

And it is further ordered and adjudged that the said

bill of exceptions as settled, allowed and signed by said
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court be filed as such with the clerk of this court, and

the' same is hereby made a part of the record in the

above-entitled cause.

Done in open court this 3d day of July, A. D. 1902.

JAiMES WICKEKSHAM,

District Judge of the United States District Court for

the District of Alaska, Second Division, Sitting at

Nome.
!

United States of America, ^
Lss.

District of Alaska. J

Service of the within bill of exceptions is hereby ac-

knowledged this 2Sd day of June, l^i2, within the time

fixed, and extensions granted by the Court,

i ALBEUT FINK,

C. S. JOHNSON,

A. J. DALY,

P. C. SULLIVAN,

Attorneys for Plaintiff.

[Endorsed on back] : No. 555. United States District

Court for the District of Alaska, Second Division.

Wild Goose Mining and Trading Company, Plaintiff,

vs. L. H. French, Lena S. Walton et al., Defendants.

Defendants' Bill of Exceptions. Filed in the office of

the Clerk of the U. S. Dist. Court, Alaska, Second Divi-

sion, at Nome, Alaska. June 23, 1902, 11:40 A. ^l. H.

G. Steel, Clerk. By H. C. Gordon, Deputy Clerk. A.

J. Bruner, W. H. Bard, Geo. D. Schofield, Attorneys

for Defts. French & Walton, Nome, Alaska. July 3,

— . H. G. Steel, H. C. Gordon.
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In the United States District Court for the District of Alas-

. ha, Second Division.

THE WILD GOOSE MINING i^ND

TRIADING COMPANY (a Corpora-

tion
)

,

Plaintiff,

vs.

LENA WALTON, L. H. FRENCH, J.

H. WILLSON, JOSEPH LAVEfR-

DIER, JOHN DOE and RICHARD
ROE, Wtiose True Names are Un-

known,

Defendants.

Assignment of Errors.

The defendants Lena Walton and L. H. French in the

above-entitled cause, and plaintiffs in error, having

petitioned the Court for an order permitting them to

procure a writ of error to the Honorable, the United

States Circuit Court of Appeals for the Ninth Circuit,

from the judgment made and entered in the above-en-

titled cause against the defendants Lena Walton and

L. H. French, petitioners herein, and in favor of the

plaintiff, now make and file with their petition the fol-

lowing and specify the same as their assignment of er-

rors herein, upon which they rely for the reversal of

said judgment upon said writ, and say that in the rec-
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ord and in the proceedings in the above-entitled cause,

upon the hearing and determination thereof in the Dis-

trict Court of the United States for the District of

Alaska, Second Division thereof, there is manifest er-

ror in this, to wit:

1.

That the said Court erred in overruling and denying

the motion made by counsel for plaintiffs in error at

the commencement of the proceedings, for judgment

on the pleadings upon the following grounds, to wit:

(1) Plaintiff's second amended complaint alleges a lo-

cation made May 2i5th, 1898, and it does not affirma-

tively allege the performance of the annual labor re-

quired by law during the succeeding year of 1899 or

at any time prior to the location of Walton and Willson,

under which answering defendants claim title;

(2) That it affirmatively appears from the answers of

defendants Walton and French that they claim under

an alleged location dated January 1st, 1900, and that it

affirmatively appears in the answers of said defendants

that plaintiff and its grantors failed and neglected to

perform the annual asssesment work on said claim for

the year 1899 or prior to the Willson and Walton loca-

tion.

The plaintiffs deny this last allegation on informa-

tion and belief and we contend that it is not a sufficient

denial and defendants are entitled to judgment on the

pleadings.

2.

The Court erred in permitting plaintiff to introduce

in evidence the ijurported location certificate, which
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is, tog^ether with the end'rosements on the back thereon,

in the words and figures as follows, to wit:

"No 19 Above Ophir.

''Notice is lierebv given that the undersigned having

complied with the requirements of chapter six of title

thirty-two of the Revised Statutes of the United States,

and the local customs, laws and regulations, has located

twenty (20) acres of placer mining ground situated in

El Dorado Mining District, Northwestern Alaska, and

described as follows:
^

"Beginning at the upper or northerly end of claim

No. 18; thence running fifteen hundred feet in a north-

erly direction along Ophir (formerly the Kivak) Creek;

thence 300 feet on either side of the middle of the chan-

nel of said creek.

"Discovered May 25th, 1898.

"Located May 25th, 1898.

"Locator, E. J. Walker.

Attest: B. S. MILLER.

Recorded June 23d, 1898.

"Recorder, H. P. Mordaunt.

"Charges, ^.00 Paid."

3.

The Court erred in overruling and denying the mo-

tion of defendants Walton and French for a nonsuit

on the following grounds, namely:

That the plaintiff has failed to prove a cause suffi-

cient to be submitted to the jury. That this is an ac-

tion to recover the possession of real property, and

they have shown affirmatively by their testimony that
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they were in possession of the property for a lono^ time

prior to the commencement of the action and subse-

quent thereto.

The Court erred in sustaining the objection of the

plaintiff to the following question propounded to the

witness Lena Walton:

"Q. State what, if any, expenditures have been

made upon the claim by yourself and associates since

its location?

5.

The Court erred in sustaining plaintiff's objection

and denial of defendants' offer to introduce in evidence

proof of labor for assessment work for the year nineteen

hundred (1900).

6.

The Court erred in overruling and denying the offer

of defendants Walton and French to prove by the wit-

ness Wilson that since the location of the claim in ques-

tion by Lena S. Walton and one Wilson in January,

1900, there has been expended in betterments and mak-

ing improvements upon and developing the claim the

sum of seven thousand dollars; that such betterments

consist of drain ditches, cuts and general prospecting,

the erection of a substantial log cabin upon the claim,

and also the erection of tents and other general im-

provements upon the property.
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7.

The Court erred in sustaining the objection of the

plaintiffs to the question found on page thirty-four of

the transcript:

"What was the conversation?"

8.

The court erred in sustaining the objection and denial

of defendants Walton and French's offer tO' introduce

testimony to prove by the witness John W, Dexter that

in the latter part of July, 1899, in conversation with

Louis Melsing and John W. Stansell, who claimed to

have performed the assessment work on Number Nine-

teen on Ophir, that in such conversation that said Stan-

sell and said Melsing stated that they had not performed

such labor for the year eighteen hundred and ninety-

nine (1899).

9.

The Court erred in sustaining the objection of plain-

tiff and the denial of defendants Walton and French's

offer to prove by the witness J. L. WILiLSON how the

claims upon Ophir Creek were located at the time that

Mr. Wilson went into that section of the country in

September, 1898, and then offered to supplement this

evidence with the records of the locations themselves.

10.

The Court erred in sustaining the objection of plain-

tiffs and denying defendant's offer to prove by the wit-

ness C. C. Hooper that in the month of September, 1901,

he was employed by the managing agent of the Wild
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Goose Oompany to take possession of Number Nineteen

on Ophir, and that in pursuance of said employment,

he went upon the premises and took possession of two

tents that were at that time erected thereon, and that

he maintained the possession of those premises from the

time of his employment in September up to the 14th

day of November, 1901, and after the commencement

of the suit.

11.

The Court erred in denying defendants Walton and

French's motion to strike out all of the evidence with

reference to the agreement between Walker and Stan-

sell to do the assessment work on Number Nineteen

Ophir, it having been shown that the agreement w^as

in writing and no effort made on the part of plaintiff

to produce the same at the trail; that it was in St.

Michaels and could have (been brought here.

12.

The Court erred in refusing to permit John McDonald,

a witness on behalf of the defendants Walton and

French, to answer the following question propounded

by defendants' attorneys:

"How long would it take a miner, with a pick and

shovel, prospecting in gravel, to dig—say three holes,

each being four feet in circumference at the top and

three feet deep."

13.

The Court erred in refusing to permit defendants'

witness, John McDonald, to answ^er the question pro-

pounded by defendants Walton and French counsel:
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"How long would it take a miner with a pick and

shovel, to excavate a cut, say forty feet long, running

approximately from the water's edge on Ophir Creek

into a bank a distance of say, forty feet, where the depth

at the end of the cut was four feet, the ground not being

frozen, and the cut being four feet on top and two feet

deep."

14.

The Court erred in refusing to permit defendants'

witness, John McDonald, to answer the following ques-

tion propounded by defendants' counsel:

"Q. What is considered by the miners generally as

a day's labor in the performance of annual assessment

work; that is, what number of cubic yards of earth are

removed per day?"

15.

The Court erred in refusing to give the following in-

struction during the course of the charge to the jury:

"The jury are instructed that in order for the plain-

tiff to prevail in this action, that it must show that one

hundred dollars' worth of labor were performed or im-

provements made during the year 1899 by or for E. S.

Walker, the original locator, or by or for his successors

in interest, within the boundaries of said claim; and

that upon the failure of said Walker, or his successors

in interest, to have done or performed said one hundred

dollars' worth the labor or improvements upon said

claim during said year, A. D. 18^9, then, and in that

event, the said claim was open to relocation on January

1st, 1900, providing that the original locator, E. S. Wal-
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ker, or his heirs, assigns, or legal representatives,

had not resumed work upon said claim after failure to

do so and before the location of J. H. Willson and Lena

S. Walton."

16.

The Court erred in refusing to give the follovring in-

struction during the course of the charge to the jury:

"The jury are instructed that if they find from the evi-

dence that the plaintiffs were in possession by their

officers or employees of the premises in dispute at any

time prior to and at the time of the commencement of

this action, that then, and in that event, the plaintiff

cannot recover, and your verdict will be for the defend-

ants."

17.

The Court erred in refusing to give the following in-

struction during the course of the charge to the jury:

"The jury are instructed that this is an action to

recover the possession of real property, and if you find

from the evidence that the plaintiff entered into posses-

sion of the premises described in the complaint in the

summer of 1901, and remained in possession of the

premises by their officers or employees until subsequent

to the time of the commencement of this action, then

and in that event there could have been no ouster of

the plaintiff, as alleged in its complaint, and you must

find for the defendants."

18.

The Court erred in refusing to give the following in-

struction during the course of the charge of the jury:
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"The jury are instructed that there must be at least

one hundred dollars' worth of work done or improve-

ments made upon the property by plaintiff, or its pred-

ecessors in interest, during the year 1899, and in ascer-

taining the amount of labor done or improvements made

upon the property, you must only take into consider-

ation the actual number of days done in labor upon said

property or the value of the improvements made, and

arriving at this conclusion, you are instructed that the

time occupied to ascertain whether or not the claim

was a valuable one, must not be taken into consider-

ation, but you must believe that the work was actually

done for the benefit of the claim and for the purpose of

complying with the law with reference to the perfor-

mance of at least one hundred dollars' worth of work

or improvements upon a mining claim for each year, nor

must you consider the time taken in passing to and from

the claim; in other words, you must first ascertain the

value of a day's labor in the summer of 1899, at the

vicinity of the premises in dispute, and then multiply

that by a number of full days' work which were done

upon the claim, if any, at that time."

19.

The Court erred in refusing to give the following in-

struction during the course of the charge to the jury:

"The jury are instructed, that if they find from the

evidence that E. S. Walker erected but a single stake

upon which he posted his notice of location on the 25th

day of May, 1898, and did not at that, or any time prior

to the 1st day of January, 1900, in person erect any
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other stakes upon said property to mark the boundar-

ies thereof, then, you are instructed that the unauthor-

ized erection of stakes by any other person was not a

marking of the boundaries of said claim by E. S.

Walker."

20.

The Court erred in refusino^ to gire the following in-

struction during the course of the charge to the jury:

"The jury are instructed that if they find from the evi-

dence that E. S. Walker on the 25th day of May,

1898, erected an initial stake and did not erect any other

stakes until subsequent to the time of the location of Lena

Walton and J. H. Willson, on January 1st, 1900, and you

find from the evidence that Lena S. Walton and J. H.

Willson did not on the 1st day of January, 1900, make

valid I'Ocation of said mining claim, then, and in that

event, you are instructed, that you must disregard all

evidence in regard to the staking of said claim after the

location by said Walton and Willson."

21.

That the said Court erred in giving the following in-

structions during the course of the charge to the jury

:

"A notice of location was not required by the laws

of the United States to be either posted, filed or record-

ed in the office of the mining recorder, at the time of the

location by Walker, or by Wilson and Walton. Such

notice was then required to be posted, filed and record-

ed only when the mining rules, regulations and customs

of the district provided for it. No evidence was intro-

duced tending to prove the existence of any local rule,
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regulation or custom adopted by the miners in the dis-

trict where this mining claim was located requiring the

posting, filing and recording of notices of location at

the time of the location of the mine in question; you

are therefore instructed that the posting, filing and re-

cording of such notice was not necessary to the validity

of either of the locations in question. If any such no-

tice was posted, filed, or recorded, however, that is a

fact which you may consider in determining whether or

not either of the parties did, as alleged, in fact make a

location of the ground in question."

The said Court erred in giving the following instruc-

tion during the course of the charge to the jury:

"The evidence in the case shows that the location

originally marked by Walker or his agents on the

ground was too large; that is, that it contained more

than twenty acres. You are instructed that this did

not invalidate the Walker location, but merely rendered

it voidable as to the excess over and above twenty acres,

which is what the law allows in placer claims.

"And so you are instructed that the Walker location

as he or his agents marked it on the ground, if valid

in all other respects, is good as to twenty acres of the

ground located."

23.

That the said Court erred in giving the following in-

struction during the course of the charge to the jury:

"It is in evidence that the location marked upon the

ground by plaintiff^s grantor contained more than
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twenty acres, and that in the final survey of said claim

by plaintiff, plaintiff caused the westerly side line to

be drawn in a distance of some 158 feet so as to make

said less than twenty acres in size. You are instructed

that this, plaintiff had a right to do, and so if you find

the location of plaintiff's grantor valid in other respects

you are instructed to find it valid in this respect. And

this would include all the ground described in plaintiff's

second amended complaint."

24.

That the said Court erred in giving the following in-

struction during the course of the charge to the jury:

"You are instructed that if you find and believe from

the evidence that Walker employed Stensel to go from

St. Michael to the claim in question and do the assess-

ment work in 18^9 upon the agTeement that Stensel

would accept as his pay therefor an interest in the prop-

erty, and that in pursuance to that agreement Stensel

did go upon the property alone or with Melsing and did

do the necessary assessment work, then it is immaterial

whether or not Stensel refused to further carry out his

contract with Walker. If he declined to go any further

in his contract without a further payment of money and

abandoned the enterprise, yet if he did the assessment

work with IMelsiug in 1899, it was as valid and legal as

if he had performed it by the day's labor for wages, and

it would be as effectual in law."

25.

That the said Court erred in giving the following in-

struction during the course of the charge to the jury:



The Wild Goose Mining and Trading Company. %il

"The law does not prescribe the particular kind of

labor which is to be performed, nor in what it shall con-

sist, nor the manner in which it shall be performed.

Nor does the law require that it shall benefit the claim

in the sense of maiking the claim more valuable after

the performance of the labor than before. And you are

therefore instructed that any labor performed upon the

claim, if sufficient in amount, will satisfy the law, if its

tendency is to develop the claim as a mine."

26.

That the said Court erred in giving the following in-

struction in the course of the charge to the jury:

"You are instructed that the digging of prospect

holes, or the digging of a cut or cuts, or drain ditch or

ditches, the removal of brush, panning, etc., and all

things done necessary for the doing of the assessment

work, if sufficient in amount, would be compliance with

the law."

27.

That the said Court erred in giving the following in-

struction in the course of the charge to the jury:

"Work done for the purpose of discovering mineral,

whatever the particular form of the deposit, is also

work and improvement within the meaning of the stat-

ute; so any work done in the year 189^ for the purpose

of discovering gold on said claim by said Walker, his

agents, employees, or assigns, or any other person work-

ing in his behalf, or at his request, or the request of his

agents, would count upon the flOO.OO worth of assess-

ment work required."
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28.

That the said Court erred in giving the following in-

struction in the course of the charge to the jury:

"With reference to the amount of labor required, you

are instructed that the law requires one hundred dol-

lars' worth of work. And in determining the amount

of work done upon a claim for the purpose of representa-

tion, the test is as to the reasonable value of said work;

not what was paid for it, or what the contract price

was. But it depends entirely upon whether or not said

work was reasonably worth the sum of one hundred dol-

lars. It is not the value of the claim with or without

the labor, nor the intrinsic value of the labor to the

claim; but whether or not under all the circumstances

which surround the particular locality where the mine

was situated at the time the labor was performed, the

labor which was performed was reasonably of the value,

or would reasonably have cost, one hundred dollars."

29.

That the said Court erred in giving the following in-

struction during the course of the charge to the jury:

"In estimating the value of the labor performed the

jury should consider the distance of the mine from the

nearest point where labor could be procured, the cost

of maintaining men while the labor was being per-

formed, the current rate of wages, and any other neces-

sai^ and reasonable expense which would reasonably

and necessarily be incurred in the performance of the

said labor. And so if the labor performed by the plain-
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tiff's grantor, his agents or emplo^^ees, or any person for

his benefit, upon the mine described in plaintiff's second

amended complaint, was, in view of all the conditions

hereinbefore stated, of the reasonable value of one hun-

dred dollars, your verdict on this point must be for the

plaintiff."

30.

That the said Court erred in giving the following in-

struction during the course of the charge to the jury:

"That the amount paid is not conclusive that work of

that value has been done; but the aetual value is the

true test whether or not the law has been complied

with. But where the testimony is conflicting as to the

value, it is proper to consider whether there has been a

genuine and bona iflde attempt to comply with the law,

and under such circumstances you should take into con-

sideration the amount paid, or agreed to be paid, by the

locator for the purpose of having the assessment work

done."

31.

That the said Court erred in giving the following in-

struction during the course of the charge to the jury:

"In considering the question of intent and good faith

of Walker in attempting to have his assessment work

done, you will take into consideration the fact, if you

so find it to be a fact, that he caused one Stensel to leave

St. Michael, the residence of said Walker, to go to this

claim to perform the assessment work in the year

1899, the distance from St. Michael to this claim, and

the amount of the consideration which he was to pay
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Stensel for doing the assessment work, in money or in

property."

"PLAINTIFF'S INSTRUCTION'S.

"You are instructed that it is wholly immaterial in

this ease whether any proof of labor upon claim 19 was

recorded by or for E. S. Walker in 1899, or at all, the

only question for your decision being whether such an-

nual labor for the year 1890 was performed, or not, on

said claim for Walker."

32.

That the said Court erred in giving the following in-

struction during the course of the charge to the jury:

"In this case the defendants claim that the plaintiff

and its predecessors in interest have forfeited the mine

described in plaintiff's second amended complaint by

reason of their failure to perform thereon the requisite

annual labor for the year 1899. You are instructed

that when a valid location of a mining claim is once

made, the law presumes that the annual labor is per-

formed thereon from year to year until the contrary is

affirmatively shown."

33.

That the said Court erred in giving the following in-

struction during the course of the charge to the jury

:

"Forfeitures are odious in the law, and he who sets up
a forfeiture must prove it affirmatively by clear and

convincing testimony."

34.

That the said Court erred in giving the following in-

struction during the course of the charge to the jury:
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"Such forfeitures cannot be established, except upon

clear and convincing proof of the failure of the former

owner to have work performed or improvements made

to the amount required by law."

35.

That the said Court erred in giving the following in-

struction during the course of the charge to the jury:

"You are instructed that the defendants in this case

claim that the plaintiff's grantor did not do the assess-

ment work on the premises in dispute in the year 1899.

You are instructed that the burden of proof is upon the

defendants to show this by clear and convincing testi-

mony, and if they have not done so under the rules laid

down to you by the Court, your verdict on this point

must be for the plaintiff."

36.

That the said Court erred in giving the following in-

struction during the course of the charge to the jury:

"You are instructed that, if plaintiff's grantor Walker

wrote his location notice in the record-books of the El-

dorado Mining District and signed the name of A. P.

Mbrdaunt, the recorder of said district, under the direc-

tions and at the request of said Mordaunt, that such a

recording is just as valid as if made in the handwriting

of Mordaunt himself, and you are not at liberty to draw

any unfavorable inference against the plaintiff because

of the fact, if it be a fact, that his grantor, under these

circumstances, did write the recorded notice in the rec-

ord-books."
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37.

That the said Court erred in giving the following in-

struction during the course of the charge to the jury:

"You are instructed that the defendants, by their an-

swer, admit the possession of the property in dispute

and that they had possession thereof at the time of the

commencement of this action. Therefore, you have

nothing to do with the question of ouster or possession,

and if, under the instructions heretofore given to you,

you should find that the plaintiff is entitled to recover,

then your verdict must be for the plaintiff, regardless of

any question of possession."

38.

That the said Court erred in giving the following in-

struction during the course of the charge to the jury:

"You are instructed that the lay of lease contracts

admitted in evidence cannot be considered by you as in

any way affecting the claim of plaintiff to recover. These

lay agreements do not affect in any way the rights of

either party to this action."

39.

That the Court erred in instructing the jury orally

after they had retired to consider verdict and when

they were brought into the courtroom upon their re-

quest to be instructed by the Court.

40.

That the Court erred in permitting the jury to take to

the jury-room the deposition of Louis Melsing, a witness

on behalf of the plaintiff.
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41.

That the Court erred in denying and overruling de-

fendants Walton and French's motion for a new trial.

42.

That the Court erred in entering Judgment in favor of

the plaintiff and against the defendants Walton and

French.

Wherefore, defendants Walton and French pray that

the judgment rendered in this case may be reversed, set

aside and held for naught.

Dated, September 29th, A. D., 1902.

A. J. BEITKEfR,

GEO. D. SCHOFIELD,

Attorneys for Defendants Walton and French.

United States of America,^

District of Alaska. J

Service of the within assignment of errors, by delivery

of a duly certified copy thereof, at Nome, in the District

of Alaska, on this 29th day of September, A. D. 1902, is

hereby admitted.

C. S. JOHNSON,

SULLIVAN & FINK,

A. J. DALY,

Attorneys for Plaintiff.

Original. No. 56-5. In the United States District

Court for the District of Alaska, Second Division. The

Wild Goose Mining and Tt-ading Company, a Corpora-

tion, Plaintiff, vs. L. S. Walton, L. H. French et al., De-
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fendants. Assignment of Errors. Filed in the office

of the clerk of the U. S. Dist. Court, Alaska, Second Di-

vision, at Nome, Alaska. Sept. 2D, 1902. Geo. V. Borch-

senins, Clerk, By H. A. Haa-ensen, Deputy Clerk. A.

J. Bruner and George D. Schofield, Attys. for Defts.

In the United States District Court for the District of Alaska,

Second Division.

THE WILD GOOSE MINING AiND^

TRADING COMPANY (a Corpora-

tion),

Plaintiff,

vs.

LENA WALTON, L. H. FRENCH, J.

H. WILLSON, JOSEPH LAYER-

1

DIEiR, JOHN DOE and RICHARD

ROE, Whose True Names are Un-

known,

Defendants.

Petition for Writ of Error.

Now come Lena Walton and L. H. French, defendant?

herein, and say: That on or about the 12th day of May,

A. D. 1902, this Court entered judgment herein in favor

of the plaintiff and against these defendants, in which

judgment and the proceedings had prior thereto in this

cause certain errors were committed to the prejudice of

these defendants, each of which will more in detail ap-

pear from the assignment of errors which is filed with

this petition.
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Wherefore, these defendants pray that a writ of error

may issue in this behalf to the United States Court of

Appeals for the Ninth Circuit, for the correction of the

errors so complained of, and that a transcript of the rec-

ord, proceedings and papers in this cause, duly authen-

ticated, may be sent to said Circuit Court of Appeals,

A. J. BRUNER,

GEO. D. SCHOFIELD,

Attorneys for Defendants.

Service of the above by copy acknowledged this 29th

day of September, A. D. 1902.

C. S. JOHNSON,

SULLIVAN & FINK, and

A. J. DALY,

Attorneys for Plaintiff.

555. U. S. District Court, District of Alaska, Second

Division. The Wild Goose Mining and Trading Co. vs.

Lena Walton and L. H. French et al. Petition for Writ

of Error. Filed in the office of the clerk of the U. S.

Dist. Court, Alaska, Second Division, at Nome, Alaska,

Sep. 29, 1902. Geo. V. Borchsenius, Clerk. By H. A.

Haagensen, Deputy Clerk. A. J. Bruner, Geo. D. Scho-

field. Attorney for Defts. Walton & French.
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In the United States District Court for the District of Alaska,

Second. Division.

THE WILD GOOSE MIKING AND
TRADING COMPANY (a Corpora-

tion),

Plaintiff,

vs.

LENA WALTON, L. H. FRENCH, J.

H. WILLSON, JOSEPH LAVER-
DIER, JOHN DOE and RICHARD
ROE, Whose True Names are Un-

known,

Defendants.

Order Allowing Writ of Error.

This 29th day of September, A. D. 1902, Lena Walton

and L. H. French, defendants herein, by their attorneys,

filed herein and presented to the Court their petition

praying for the allowance of certain errors intended to

be urged by them, praying also that a transcript of the

record, proceedings and papers upon which judgment

herein was rendered, duly authenticated, may be sent

to the United States Circuit Court of Appeals for the
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Ninth Circuit, and that such other and further proceed-

ings may be had as may be proper in the premises; on

consideration whereof, the Court does allow the writ of

error upon the defendants Lena Walton and L. H.

French, giving a bond according to law in the sum of

five hundred dollars (.|500).

ALFRED S. MOORE,

United States District Judp^e.

Service of the above by copy acknowledged this 29 th

day of September, A. D. 1902.

C. S. JOHNSON,

SULLIVAN & FINK and

A. J. DALY,

Attorneys for Plaintiff.

555. U. S. District Court, District of Alaska, Second

Division. The Wild Coose Mining and Trading Co., Plff.,

vs. Lena Walton and L. H. French et al. Order Allow-

ing Writ of Error. Filed in the oflflce of the clerk of the

U. S. Dist. Court, Alaska, Second Division, at Nome,

Alaska, Sep. 29, 1902. Geo. V. Borchsenius, Clerk. By

H. A. Haagensen, Deputy Clerk.
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In the District Conrt of the United States, in and for the

District of Alaska, Second Division.

THE WILD GOOSE MINING AND
TRADING COMPANY (a Corpora-

tion),

Plaintiff,

vs.

IENA WALTON, L. H. FRENCH, J.

H. WILLSON, JOSEPH LAVER-
DIBR, JOHN DOE and RICHARD
ROE, Whose True Names are Un-

known, I

Defendants. /

Bond on Writ of Error.

Know all men by these presents, that we, Lena Wal-

ton and L. H. French, as principals, and F. H. Ames, and

, as sureties, are held and (firmly bound unto

the Wild Goose Mining and Trading Company, a corpo-

ration, the plaintiff above named, in the full and just

sum of five hundred dollars (|500), to be paid to the said

Wild Goose Mining and Trading Company, a corpora-

tion, or its assigns, to which payment well and truly to

be made, we bind ourselves, our heirs, executors, and

administrators.

Sealed with our seals and dated the 29th day of Sep-

tember, A. D. 1902.
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Whereas, lately in the District Court for the Second

Judicial Division, of the District of Alaska, at Nome, in

an action pending in said court between the Wild Goose

Mining and Trading Company, a corporation, plaintiff,

and the said Lena W^alton, L, H. French, J. H. Wilson,

Joseph Laverdier, John Doe and Richard Roe, -whose

true names are unknown, defendants, a judgment was

rendered on the 12th day of May, 1902, against the de-

fendants Lena Walton and L. H. French, and in favor

of said plaintiff, and

Whereas, the said Lena Walton and L. H. French have

sued out a writ of error in said action, to the United

States Circuit Court of Appeals for the Ninth Circuit to

reverse the judgTiient rendered in said United States

District Court, in and for the District of Alaska, Second

Division thereof, at Nom'e, in favor of said plaintiff and

against said defendants Lena Walton and L. H. French:

Now, therefore, the condition of the a/bove obligation

is that if the above-named Lena Walton and L. H.

French shall prosecute said writ of error to effect and

answer all costs, if they shall fail in their plea then this

obligation to be void; otherwise, to remain in full force

and virtue.

LENA S. WALTON. [Seal]

L. H. FRENCH [Seal]

F. H. AMES [Seal]

. [Seal]
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United States of America, "^

Lss.

District of Alaska.
J

F. H. Ames and , being first duly sworn, each

for himself, and not for the other, both depose and say:

1. I am a resident within the District of Alaska; but

I am no counselor or attorney at law, marshal, deputy

marshal, commissioner, clerk of any court, or other officer

of any court.

2. I am worth the sum of five hundred dollars (^00)

over and aibove all my debts and liabilities and exclusive

of property exempt from liability.

F. H. AMES.

Subscribed and sworn to before me this 2^th day of

September, A. D. 1902.

[Seal] A. J. BKUNEK,

Notary Public, in and for the District of Alaska.

Approved by

ALFEED S. MOORE,

United States District Judge.

Service of the within bond acknowledged this 29th day

of September, 1902.

A. J. DALY,

Of Attorneys for Plaintiff.

[Endorsed] : 595. United States District Court Dis-

trict of Alaska, Second Division. The Wild Goose Min-

ing and Trading Co. vs. Lena Walton et al. Bond on Writ

of Error. Filed in the office of the clerk of the U. S. Dist.

Court, Alaska, Second Division, at Nome, Alaska. Sep.
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29, 1902. Geo. V. Borchseuius, Clerk. By H. A. Haag-

ensen, Deputy Clerk. A. J. Bruner, Geo. D. Schofield,

Attorneys for Defts. Walton & French. H. A. H.

In the District Court of the United States for the District of

Alaska, Second Division,

THE WILD GOOSE MINING AND
TRADING COMPANY (a Corpora-

tion),

Plaintiff,

vs.

LENA WALTON, L. H. FRENCH, J. H.

WILSON, JOSEPH LAVERDIER,
JOHN DOE and RICHARD ROE,
Whose True Names are Unknown,

Defendants.

Writ of Error.

The President of the United States of America, to the

Honorable Alfred S. Moore, Judge of the District

Court of the United States, for the Second Division

of the District of Alaska, Greeting:

Because in the record and proceedings, as also in the

rendering; of the judgment of a plea which is in the said

District Court, before you, between the Wild Goose Min

ing and Trading Company, a corporation, plaintiff and

defendant in error, and Lena Walton and L. H. French,

defendants and plaintiffs in error, a manifest error hath

happened to the great damage of the said Lena Walton

and L. H. French, defendants and plaintiffs in error,
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as by their complaint appears, we being willing that

error, if any hath been, should be duly corrected

and full and speedy justice done to the parties afore-

said, in this behalf do command you, if judgment

be therein given, that then, under your seal, distinctly

and openly, you send the record and proceedings afore-

said, and all things concerning the same, to the United

States Circuit Court of Appeals for the Ninth Circuit, to-

gether with this writ, so that you have the same at San

Francisco, on the 29th day of October, A. D. 1902, in the

said Circuit Court of Appeals to be then and there

held, that the record and proceedings aforesaid being in-

spected, said Circuit Court of Appeals may cause further

to be done therein to correct the error what of right and

according to the laws and customs of the laws of the

the United States should be done.

Witness the Honoraible MELVILLE W. FULLEK,

Chief Justice of the Supreme Court of the United States,

this 29th day of September, in the year of our Lord one

thousand nine hundred and two.

Witness my hand and seal of the District Court of the

United States, in and for the District of Alaska, Second

Division.

[Seal] GEO. V. BOROHSENIUS,

Clerk of the United States District Court, Second Divi-

sion, District of Alaska.
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Receipt of a copy thereof is hereby admitted, this 29th

day of September, A. D. 1902.

C. S. JOHNSON,

SULLIVAN & FINK and

A. J. DALY,

Attorneys for Defendants in Error.

[Endorsed] : 555. United States District Court, Dis-

trict of Alaska, Second Division. The Wild Goose Min-

ing and Trading Co. vs. Lena Walton, L. H. French et al.

Writ of Error. Filed in the office of the Clerk of the

United States District Court, Alaska, Second Division,

at Nome, Alaska. Sept. 29, 1902. Geo. V. Borchsenius,

Clerk. By H. A. Haagensen, Deputy Clerk. A. J, Bru-

ner, Geo. D. Schofleld, Attorney for Defts. Walton and

French. H. A. H.
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In the District Court of the United States, in and for the Dis-

trict of Alaska, Second Division.

THE WILD GOOSE MINING AND
TKADING COMPANY (a Corpora-

tion),

Plaintiff,

vs.

LENA WALTON, L. H. FKENCH, J. H.

WILSON, JOSEPH LAVERDIER,
JOHN DOE and EICHARD ROE,
Whose True Names are Unknown,

Defendants.

Citation.

The President of the United States of America, to the

Wild (joose Mining and Trading Company, a Corpor-

ation, Plautiff and Defendant in Error, and Its At-

torneys:

You are hereby cited and admonished to be and appear

at a session of the United States Circuit Court of Ap-

peals, for the Ninth Circuit, to be held at the city of San

Francisco, State of California, in said Circuit, on the 29th

day of October next, pursuant to a writ of error filed in

the clerk's oflflce of the District Court of the United

States for the Second Division of the District of Alaska,

wherein Lena W'alton and L. H. French are plaintiffs in

error and you are defendants in error, to show cause, if
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any thereiby be, why the judgment against the said plain-

tiffs in error, as in said writ of error mentioned, should

not be corrected and why speedy justice should not be

done to the parties in that behalf.

Witness the Honorable MELVILLE W. FULLER,

Chief Justice- of the United States Supreme Court, this

29th day of Sfeptember in the year of our Lord one thou-

sand nine hundred and two, and of the Independence of

the United States one hundred and twenty-seven.

Witness my hand and the seal of the District Court of

the United States, in and for the District of Alaska, Sec-

ond Division.

[Seal] ALDRED S. MOORE,

United States District Judge.

Service by copy of the within acknowledged this 29th

day of September, A. D. 1902.

CHAS S. JOHNSON,

SULLIVAN & FINK and

A. J. DALY,

Attorneys for Plaintiff.

[Endorsed]: 555. United States District Court, Dis-

trict of Alaska, Second Division. The Wild Goose Min-

ing and Trading Co. vs. Lena Walton, L. H. French et al.

Citation. Filed in the office of the Clerk of the U. S.

Dist. Court, Alaska, Second Division, at Nome, Alaska

Sept. 29, 1902. Geo. V. Borchsenius, Clerk. By H. A.

Haagensen, Deputy Clerk. A. J. Bruner, Geo. D. Scho-

field, Attorney for . H. A. H.
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In tJw United States District Court, for the District of

Alaska, Second Division.

THE WILD GOOSE MINING AND
TRADING COMPANY (a Corpora-

tion),

Plaintiff,

vs.

LENA S. WALTON, L. H. FRENCH,

et al.,

Defendants.

Order Extending Time to File Record in Appellate Court.

This cause came on to a hearing before the Court, upon

the application of defendants Walton and French for an

order enlarging the time to file the record in San Fran-

cisco, California, on appeal to the United States Circuit

Court of Appeals of the Ninth Circuit, and it appearing

to the Court that praecipe for said record was filed with

the clerk of this court on the 2d day of October, 190'2, and

that said clerk has filed his certificate under the seal of

this court certifying that owing to pressing business in

his oflSce and actual work in other cases ordered prior to

the filing of said praecipe and prior to the issuance of

the citation herein, he has been unable to complete said

record in time to have the same in said Circuit Court of

Appeals at San Francisco, California, within thirty days

from the date of said citation:
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Now, therefore, in consideration of said showing, and

for good cause shown, on motion of Geo. D. Scholield, one

of attorneys for defendants and plantiffs in error, said

application is hereby sustained.

In consideration whereof, it is hereby ordered that

said defendants and plaintiffs in error have, and they

art hereby granted, until the 20th day of December, 1902,

in which to file their said record on appeal and docket the

case in said Appellate Court at San Francisco, California,

and to that extent and for that purpose time is hereby

enlarged to said date.

It is further ordered that this original order be trans-

mitted to said Circuit Court of Appeals, as a part of the

record in this case, and the clerk of this court will trans-

mit this said order accordingly.

Done in open court on this 25th day of October, 1902,

and ordered by the Judge who signed the citation herein.

ALFRED S. MOORE,

District Judge.

United States of America,
]
>-ss.

District of Alaska. J

I, Geo. V. Borchsenius, clerk of said Court, do hereby

certify that the above and foregoing is the original order

enlarging time in which to file and docket the record

herein at San Francisco, California, in the United States

Circuit Court of Appeals for the Ninth Circuit, and that

the signature appended thereto is the signature of the

presiding Judge of said Court.
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Witness my official signature, and the seal of said

court on this 25th day of Octoiber, 1902.

[Seal] GEO. V. BORCHSENIUS,

Clerk of the United States District Court for the District

of Alaska, Second Division.

[Endorsed] : No. 555. In the United States District

Court, District of Alaska, Second Division. Wild Goose

Mining and Trading Co. vs. Lena S. Walton, L. H.

French et al. Order Enlarging Time to File and Docket

Records in Appellate Court. Filed in the office of the

Clerk of the U. S. Dist. Court, Alaska, Second Division,

at Nome, Alaska, Oct. 25, 1902. Geo. V. Borchsenius,

Clerk. By H. A. Haagensen, Deputy Clerk. Journal 6,

page 371. Geo. D. Schofield, of Attys. for Defendants.

Filed Oct. 25, 1902. H. A. H.

fn the United States District Court, District of Alaska, Sec-

ond Division.

Clerk's Certificate to Transcript.

I, Geo. V. Borchsenius, clerk of the United States Dis-

trict Court, Alaska, Second Division, do hereby certify

that the foregoing is a true and correct transcript of

plaintiff's second amended complaint, separate answer

of L. H. French, separate answer of Lena Walton, Reply

to answer of Lena Walton, reply to answer of L. H.

French, order restoring defendants to possession of prop-

erty in dispute, verdict of the jury, order to send up orig-

inal exhibit known as Parker's Survey Map, notice of
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motion for new trial, motion for new trial, order giving

defendants time to file affidavits, order overruling motion

for new trial, judgment, bill of exceptions, assignment of

errors, petition for writ of error, order allowing writ of

error, bond on writ of error; also the original Parker Sur-

vey Map and certificate of the clerk of the court that the

cost judgment rendered in favor of plaintiff has been

paid, the original writ of error, original citation, and

order enlarging time to docket record in appellate court,

in the case of the Wild Goose Mining and Trading Com-

pany, Plaintiff, vs. Lena Walton, L. H. French et al. De-

fendants.

I further certify that the cost of the foregoing return

to writ of error is |'64, and that said amount has been

paid by A. J. Bruner, one of the attorneys for plaintiffs

in error.

Witness my hand and the seal of said Court this 30th

day of October, A. D. 1902.

[SeaiJ GEO. V. BORCHSENIUS,

Clerk United States District Court, Alaska, Second Di-

vision.
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In the United States District Court for the District of Alaska^

Second Division.

THE WILD GOOSE MINING AND
TRADING COMPANY,

Plaintife,

vs.

LENA S. WALTON, L. H. FRENCH,

et al.,

Defendants.

Praecipe for Record.

To the Clerb of said Court:

You will please prepare transcript of the record in this

cause, to be filed in the office of the clerk of the United

Stat^ Circuit Court of Appeals for the Ninth Judicial Cir-

cuit, under the appeal heretofore perfected to said court

and include in said transcript the following pleadings,

proceedings, and papers on file, to wit:

Plaintiff's second amended complant; the separate an-

swer of L. H. French and the separate answer of Lena

Walton; separate replies of plaintiff to answers of W^al-

ton and French; verdict of the jury; original Parker Slir-

vey Map, with order directing same to be forwarded to

appellate court; notice of motion for new trial; motion

for new trial; order granting defendants thirty days to

file affidavits in support of motion for new trial; order
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overruling motion for new trial; judgment; a certificate

of the clerk of the court that the cost judgment rendered

in favor of plaintiff has been paid, to be countersigned by

the Judge of said court; bill of exceptions; citation; writ

of error; order on writ of error; assignment of errors; ap-

peal bond; petition for writ of error—all of which said

orders and papers, counsel for defendants and plaintiffs in

error deem material on their said appeal under writ of

error this day taken and filed.

Said transcript to be prepared as required by law and

the rules of this court and the rules of the United States

Circuit Court of Appeals for the Ninth Circuit, and on file

with the office of the clerk of the said Circuit Court of

Appeals, San Francisco, California, before the 29th day

of October, 1902.

A. J. BKUNER,

GEO. D. SCHOB^IELD,

Attorneys for Defendants Walton and French, Defend-

ants and Appellants.

[Endorsed] : No. 555. U. S. District Court, Alaska, 2d

Div. Wild Goose Mining and Trading Co. vs. Lena Wal-

ton et al. Praecipe for Record on Appeal. Filed in the

office of the clerk of U. S. Dist. Court, Alaska, Second

Division, at Nome, Alaska, Oct. 2, 1902. Geo. V. Borch-

senius, Clerk. By H. A. Haagensen, Deputy Clerk. A.

J. Bruner and Geo. D. Schofield, Attys. for Dfts.
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UNITED STATES OF AMERICA.

United States District Court, District of Alaska, Second

Division.

WILD GOOSE M. & T. CO.,

Plaintiff, 1

^^'
( Cause No. 555

LENA WALTON,
Defendants.

Alias Praecipe for Record.

To the Clerk of the Above-entitled Court:

You will please include in record on appeal in addition

to papers, etc., named in original praecipe, the order of

restitution pendente lite in said cause.

GEO. D. SCHOFIELD,

Of Attorneys for Defendants and Plaintiffs in Error.

[Endorsed] : Cause No. 555. U. S. District Court, Dis

trict of Alaska, Second Division Wild Goose M. & T. Co.

Plaintiff, vs. Lena' Walton et al.. Defendants. Praecipe

Filed in the oifice of the clerk of the U. S. Dist. Court

Alaska, Second Division, at Nome, Alaska, Oct. 18

1902. Geo. V. Borchsenius, Clerk. By H. A. Haagen

sen. Deputy Clerk.
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In the United States District Court for the District of

Alaska^ Second Division.

THE WILD GOOSE MINING AND,
TKADING COMPANY,

Plaintiff,!

vs.

LENA WALTON, L. H. FRENCH et al.

Defendants. /

Clerk's Certificate.

I, Geo. V. Borchsenius, clerk of the United States Dis-

trict Court, District of Alaska, Second Division, do here-

by certify that the foregoing is a full and correct tran-

script in the above-entitled cause, according to the prae-

cipes for transcript (copies of which are also attached),

as appear from the records and files of this office.

I further certify that the costs of the record on appeal,

amounting to sixty-four dollars, has been paid by A. J.

Bruner, one of the attorneys for the defendants in the

above-entitled cause.

Witness my hand and the seal of said Court this 30th

day of October, A. D. 1902.

[Seal] GEO. V. BORCHSENIUS,

Clerk United States District Court, District of Alaska,

Second Division.
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[Endorsed]: No. 923. In the United States Circuit

Court of Appeals for the Ninth Circuit. Lena Walt'v»n

and L. H. French, Plaintiffs in Error, vs. The Wild Goose

Mining and Trading Company (a Corporation), Defend-

ants in Error. Transcript of Record. Upon Writ of Er-

ror to the United States District Court for the District

of Alaska, Second Division.

Filed December 6, 1902.

F. D. MONCKTON,
Clerk.


